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STOP WORKING AND PUT DOWN YourR 
PENCILS: THE USE AND MISUSE OF 
STANDARDIZED ADMISSION TESTS 


JIM VASELECK* 


INTRODUCTION 


Americans are deeply ambivalent about standardized testing. News- 
papers frequently report stories of unsuccessful majority applicants 
challenging the admission of minority students with weaker credentials 
(i.e. test scores). These stories juxtapose those that detail the latest 
commission report’s call for national academic-achievement standards, 
invariably including a national test against which the country can 
monitor students’ success.’ The admission-test stories typically contain 
criticism from consumer-protection organizations that decry the use of 
standardized tests.2 The chief concern of those organizations is that 
women, ethnic minorities, and members of lower economic classes do 
not perform as well as male, white, upper-middle-class test takers. Yet 
the call for national achievement standards reflects a seemingly frantic 
search for some way to determine whether the country’s educational 
system is improving, in order to counter the annual news that American 
students perform less well on achievement tests than students in other 
industrialized countries. Even as suspicion about standardized tests 
mounts, in both achievement and aptitude measures, their importance 
and frequency of use seems to be increasing, extending into areas for 
which the tests were not designed and in which they do not perform 
particularly well. 





* Deputy Corporate Counsel and Assistant to the President, Law School Admission 
Services, Inc., A.B. College of William and Mary, 1982, J.D. College of William and 
Mary, 1986. The opinions and conclusions expressed in this article are those of the 
author and do not necessarily reflect those of LSAS or of its parent organization, the 
Law School Admission Council. 

1. See, i.e., Michel Marriot, White Accuses Georgetown Law School of Bias in 
Admitting Blacks, N.Y. Times, Apr. 15, 1991, at A13, col.1, Scores on SAT Inch Up; 
Downward Trend Among Ethnic Groups Ends, (Minneapolis) STAR TRIBUNE, Aug. 19, 
1993, at 7A; Stephanie Chavez, SAT Scores Remain Level in California; Small Gain 
Nationally Reflects ‘Painfully Slow Academic Recovery’ from Record Lows in 1990, L.A. 
Times, Aug. 19, 1993, at A3, col.4; and William Celis, III, The Fight Over National 
Standards, N.Y. Times, Aug. 1, 1993, at A14, col.4. 

2. See, i.e., B. Denise Hawkins, Socio-economic Family Background Still a Signifi- 
cant Influence on SAT Scores, BLACK IssuES IN HIGHER EDUCATION, Sep. 9, 1993, at 14. 
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This article discusses the context in which higher-education admis- 
sion tests are used, both intended, validated uses and misuses. It 
explores possible legal pitfalls for those who misuse such tests, under 
the guidance of one recent case, Sharif v. New York State Education 
Department.* The article concentrates on three specific tests: the Scho- 
lastic Assessment Test (SAT), the Graduate Record Examinations (GRE), 
and the Law School Admission Test (LSAT). The Article’s reasoning, 
conclusions and recommendations, however, extend to most higher- 
education admission tests. 


I. DEFINING PROPER AND IMPROPER TEST USES 


The organizations that sponsor the SAT, GRE, and LSAT* all have 
issued guidelines for the proper use of their tests.» These guidelines 
all contain relatively similar warnings about improper test uses, as well 
as examples of proper test uses. This similarity is due, in part, to the 
Standards for Educational and Psychological Testing requirement that 
these organizations educate test-score users about proper test use.® These 
guidelines all warn against misuses such as using a test score as the 
sole criterion for admission, establishing a ‘‘cut-off’’ test score (i,e,, 
one below which no one will be admitted), and making admission 
decisions based upon slight differences in test scores. The guidelines 
also encourage test-score users to validate score uses, including those 
uses for which the tests specifically are designed, to ensure that the 
tests function properly and allow users to make any needed adjustments 
in test-use methodology. 

A review of these guidelines suggests that proper test use results 
from periodic review and validation. Even an admission test’s improper 
or uncontemplated use may become proper if validated. For example, 
SAT-score users are encouraged to avoid ‘‘[u]sing minimum test scores 
without proper validation ... .’’? GRE-score users are told that ‘‘GRE 
scores may be appropriate for some other purposes [that is, purposes 
other than admission and fellowship-award decisionmaking], but it will 
be important for the user to validate their use for those purposes.’’® 





3. 709 F. Supp. 345 (S.D.N.Y. 1989), denying school district’s motion to intervene, 
709 F. Supp. 365 (S.D.N.Y. 1989), certifying the plaintiff class, 127 F.R.D. 84 (S.D.N.Y. 
1989). 

4. The SAT is sponsored by the College Board, the GRE by the Graduate Record 
Examinations Board, and the LSAT by the Law School Admission Council. 

5. See, THE COLLEGE ENTRANCE EXAMINATION BOARD, GUIDELINES ON THE USES OF COLLEGE 
Boarp TEST SCORES AND RELATED DATA (1988); GRADUATE RECORD EXAMINATIONS BOARD, 
GUIDE TO THE USE OF THE GRADUATE RECORD EXAMINATIONS PROGRAM (1989); and Law SCHOOL 
ADMISSION COUNCIL, CAUTIONARY POLICIES CONCERNING LSAT ScoRES AND RELATED SERVICES 
(1993). 

6. AMERICAN PSYCHOLOGICAL ASSOCIATION, STANDARDS FOR EDUCATIONAL AND PSYCHOLOG- 
ICAL TESTING (1985), at 35, 36. 

7. THE COLLEGE ENTRANCE EXAMINATION BoarD, supra note 5 at 11 (emphasis supplied). 

8. GRADUATE RECORD EXAMINATIONS BOARD, supra note 5, unpaginated. 
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The LSAT-use guidelines are less flexible, warning would-be score 
users to ‘‘[a]void encouraging use of the LSAT for other than admission 
functions.’’® 

Each of the three tests’ sponsors includes examples of specific im- 
proper practices in its test-use guidelines. The SAT guidelines are 
particularly concerned with states and school boards that competitively 
use aggregate SAT-score averages as indicators of relative educational 
quality. These guidelines contain an expansive discussion of the use 
and misuse of aggregate scores, and explain that the SAT-taking pop- 
ulation is self-selected, thereby foreclosing any assessment of the meas- 
ured abilities of everyone in a school district or state.*° To understand 
aggregate-score patterns fully, one must examine not only the SAT- 
participation rate of students within a jurisdiction, but also other 
measures of those students’ abilities, such as grades." 

The GRE guidelines indicate similar concern about aggregate-score 
use, but also describe several other misuses that may be more directly 
harmful to individuals. Among the listed improper uses is ‘‘the re- 
quirement of a minimum score . . . for conferral of a degree, credit-by- 
examination, advancement to candidacy, or any noneducational pur- 
pose;’’'? that is, using the GRE to measure achievement in a particular 
program of study, as opposed to admission to that program of study. 

Both the GRE and LSAT guidelines express concern about the poten- 
tial misuse of admission tests as achievement measures. The GRE Board 
warns against using score results for ‘‘employment decisions including 
hiring, salary, promotion, tenure, or retention (except for the awarding 
of assistantships to graduate students),’’*? while the Law School Ad- 
mission Council (LSAC) advises that ‘‘employers ... should not seek 
or use LSAT scores of individual students .. . [and] . . . [l]aw schools 
should neither include LSAT scores on student transcripts nor supply 
individual LSAT scores to employers.’’'* These guidelines reflect the 
common-sense desire to avoid using predictors of academic success 
beyond their useful life. Once a student has been admitted and earned 
grades, the test loses relevance. Actual in-school performance should 
be the relevant criterion for decisions, not a test’s prediction of that 
performance. 


Il. THE LINGERING MISUSE OF ADMISSION TESTS 


Despite test sponsors’ efforts to educate test-score users about proper 
and improper use, misuses do occur.'® These misuses are often of the 





9. Law SCHOOL ADMISSION COUNCIL, supra note 5, unpaginated. 

10. THE COLLEGE ENTRANCE EXAMINATION BOARD, supra note 5, at 12, 13. 

4%: Td: at 92: 

12. GRADUATE RECORD EXAMINATIONS BOARD, supra note 5. 

43: Td. 

14. Law SCHOOL ADMISSION COUNCIL, supra note 5. 

15. See, B. Denise Hawkins, Educators Push for Diverse Grad School Admission 
Criteria; Misuse of Standardized Tests Still an Issue for Minority Students, BLACK IssuES 
IN HIGHER Epuc., Jul. 15, 1993, at 26, 30. 
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very sort that test sponsors warn against: the use of minimum scores 
alone to deny admission, which creates over-reliance on very small 
score differences; a university’s use of aggregate test scores to distribute 
merit-based financial aid to its academic units; and employers’ insis- 
tence that job applicants provide admission-test scores, sometimes sev- 
eral years after those applicants have earned their degrees. 

It is difficult to document some of these misuses, although test 
sponsors and critics are sufficiently concerned that some attention must 
be paid.’® Admission professionals who explain to denied applicants 
(either orally or, worse, in a letter of denial) that they would have been 
admitted with better test scores both overly rely on numerical criteria 
and engage in test misuse. 

I personally have experienced one form of test misuse involving the 
distribution of graduate assistantships. On my first day in a graduate 
Classics program, the program advisor met with the collected first-year 
class. He explained that our department would have received more 
assistantships had our combined GRE scores been higher. The problem, 
he speculated, was that too few of us took the quantitative portion of 
the test seriously, which resulted in stellar verbal scores, but substan- 
dard overall scores. He encouraged us to retake the math portion of 
the test (even offering to pay the test fee) in an effort to be more 
competitive with other graduate departments. Of course, the depart- 
ment, in making its admission decisions, did not place much emphasis 
on the quantitative GRE subscore, presumably because that subscore 
did not reflect much about who would succeed in its program. The 
university, however, clearly distributed a benefit based in part on this 
quantitative component, disregarding its relevance to a particular pro- 
gram. 

Test misuse unfortunately does not end with the admission and 
financial-aid processes. In June 1991, the LSAT score-scale changed 
from 10-48 to 120-180.’ This change accompanied a change in the 
design of the LSAT that made comparing scores on the two versions 
of the tests inappropriate; the change in score scale made such a 
comparison impossible.’® The LSAC, as sponsor of the LSAT, engaged 
in extensive education about the score-scale change, and provided 
information to law schools, prelaw advisors, candidates, and even 
coaching-course operators.*® Unexpectedly, the LSAC received calls 
from law firms and other legal employers asking the LSAC to clarify 
test changes and to provide a handy way to compare old scores to new. 





16. Id. 

17. Until 1982, the LSAT score-scale was 200-800. For a complete history of the 
LSAT score-scale, see, Law SCHOOL ADMISSION SERVICES, THE LAW SCHOOL ADMISSION TEST: 
SOURCES, CONTENTS, Uses (1991) at 9-10. 

18. Board Affirms Test Decision in Special Meeting, LAw SERVICES REPORT, Sep.-Oct. 
1990, at 1. 


19. See, e.g., The 1991 LSAT: Using the New Test, Law Services REPpoRT, Apr.-May 
1991, at 1; and supra, note 17. 
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Such requests were perhaps appropriate for those seeking to hire first- 
year students who had not yet earned any law school grades (although 
the LSAC Cautionary Policies advise against any employment-related 
use),2° but the nature of the calls suggested that legal employers were 
using LSAT scores to screen second- and third-year students, even 
though these students had law-school performance records. 


III. POTENTIAL CONSEQUENCES OF TEST MISUSE 


Of course, the test-use guidelines published by test sponsors do not 
have force of law, and violating these guidelines does not, by itself, 
violate any law.?! Those who misuse test scores face difficulties because 
certain legally protected classes, namely women and minority ethnic 
groups, tend to perform less well on these tests than, say, white males. 
Test misusers who do not understand differential performance, and 
who do not take gender and race into account in their test uses, run 
the risk of negatively impacting protected groups and thereby violating 
federal or state civil-rights laws. Moreover, they find a test-taking 
population that is increasingly well-informed about proper test use,” 
and little support from test sponsors when their test misuses are 
challenged by test takers. 

A quick review of test-performance statistics illustrates the well- 
publicized difference among population subgroups. The mean scores 
for the entire 1992 SAT-taking population were 423 verbal and 476 
math, on a scale of 200-800.27 The mean scores for women, who 
accounted for 52 percent of the SAT-taking population, were 419 verbal 
and 456 math, compared to 428 verbal and 499 math for men. The 
means for whites, both men and women, were 442 verbal and 491 
math; for blacks, 352 verbal and 385 math. The means for Mexican 
American/Chicanos, 372 verbal and 425 math.” 

GRE scores are reported on the same 200-800 scale, with overall 
means in 1989-90 of 508 verbal, 533 quantitative, and 544 analytical.’ 





20. Law SCHOOL ADMISSION COUNCIL, supra note 5. 
21. See, Brief of Amici Curiae The College Board and Educational Testing Service at 
10, Sharif v. New York State Education Department, 709 F. Supp. 345 (S.D.N.Y. 1989). 

22. N.Y. Epuc. Law § 343 (McKinney 1993) provides: 
Each test agency shall provide, along with the registration form or score report 
for a test, the following information: ... (k.) a statement of the test agency’s 
recommendations as to how test scores shall be used by an institution to which 
scores are reported, including any recommendation regarding the importance 
that the institution should give to such scores relative to other factors, such as 
prior academic record, in making any decision affecting a test subject. 

Although this provision, which became effective July 1, 1993, is enforceable only in 
New York, test sponsors are likely to provide the information to all test takers, thereby 
increasing the number of people with direct access to test-use advice. 

23. THE COLLEGE ENTRANCE EXAMINATION BOARD, 1992 PROFILE OF SAT AND ACHIEVEMENT 
Test TAKERS (1992), at 6. 

24. Id. 

25. BLACK IssuES IN HIGHER EDUCATION, supra note 15, at 30. 
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Mean scores for men (41 percent of the testing population) were 522 
verbal, 581 quantitative, and 560 analytical, while means for women 
were 498 verbal, 500 quantitative, and 533 analytical.*° Means for whites 
were 520 verbal, 543 quantitative, and 558 analytical; blacks earned 
mean scores of 482 verbal, 399 quantitative, and 407 analytical; and 
Mexican Americans earned mean scores of 452 verbal, 470 quantitative, 
and 468 analytical.’ 

LSAT scores are reported on a scale of 120-180, and mean scores for 
actual law-school applicants, rather than all LSAT-takers, are routinely 
published.?*® The mean score for all 1991-92 law school applicants was 
151.9.29 Males earned a mean LSAT score of 152.6, while the mean 
score for female applicants was 151.0.°° The mean score for whites was 
153.8, while blacks earned a mean score of 142.4, and Hispanics 148.7.*" 

The possible causes of differential performance fall well beyond the 
scope of this article. Extensive public debate on this issue focuses on 
alleged unfairness or bias in test questions and formats on the one 
hand, and self-selection among the testing population (as well as 
disparities in educational opportunities and background among the 
testing subpopulations) on the other.*? As this article demonstrates, the 
cause of differential performance is irrelevant to analyzing legal liability 
for test misuse.** The simple fact of differential performance can lead 
to such liability when tests are used for purposes or in ways for which 
they were not designed. 

Sharif v. New York State Education Department,** the first and to 
date the only*® decision invalidating a state’s use of standardized-test- 





26. Id. 

vs pie Ce 

28. See, LAw SCHOOL ADMISSION SERVICES, NATIONAL STATISTICAL REPORT (1993). 

29. Id. at 7. 

30. Id. at 23, 35. 

31. Id. at 65, 85, and 119. 

32. See, generally, PHYLLIS RossER, THE SAT GENDER Gap: IDENTIFYING THE CAUSES 
(1989); and, for an analysis of the differences in educational choices among members of 
various socio-economic and racial groups and their relation to test scores, BLACK IssuES 
IN HIGHER EDUCATION, supra note 2. 

33. Sharif v. New York State Educ. Dep’t, 84, 86 (S.D.N.Y. 1989), which states: ‘‘It 
is undisputed that femle high school seniors, as a group, consistently score an average 
sixty points lower on the SAT than their male counterparts. ... Why this is so—the 
subject of much policy debate—is not at issue. . . .’’ See also infra, note 44. 

34. Id. at 84. For a generally useful discussion of the primary Sharif opinion, Sharif 
v. New York Edu. Dep’t, 709 F. Supp. 345 (S.D.N.Y. 1989), see Case Comment, Court 
Prohibits Awarding Scholarships on the Basis of Standardized Tests That Discriminatorily 
Impact Women, 103 Harv. L. REv. 806 (1990). This comment suffers, however, from an 
overzealous and overly broad reading of the court’s opinion, seeing it as a repudiation 
of the SAT itself, rather than a specific instance of test misuse. 

35. An informal challenge to Wisconsin’s scholarship-selection criteria appears to be 
underway. See, Gender Bias Challenged in Wisconsin Scholarship Program, FairTEST 
EXAMINER, Summer 1993, at 3. 

Also, the selection criteria for the National Merit Scholarship Program is the subject 
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score results, is an example of both the legal theories available to 
plaintiffs alleging improper test use, and the obstacles a test user may 
face in defending improper practices. The issue in Sharif was whether 
New York could award college scholarships for high school academic 
achievement on the basis of SAT scores alone.** The score differences 
between male and female SAT-takers enabled males to receive seventy- 
two percent of the Empire Scholarships and fifty-seven percent of the 
Regents Scholarships in 1987, when SAT scores were the sole crite- 
rion.*”? In 1988, New York combined SAT scores and grade-point av- 
erages, which resulted in a more balanced distribution of scholarships; 
sixty-two percent of Empire Scholarships and fifty-one percent of Re- 
gents Scholarships went to males.** 

Plaintiffs, ten female high-school seniors and others, challenged a 
return to sole reliance on SAT scores for awarding the 1989 scholar- 
ships.*® Plaintiffs claimed that such a practice discriminated against 
female students and violated the Fourteenth Amendment’s Equal Pro- 
tection Clause,*° as well as Title IX of the Education Amendments of 
1972 and its implementing regulations.*! Plaintiffs sought declaratory 
and injunctive relief. Judge John M. Walker’s opinion enjoined New 
York from relying solely on SAT scores in awarding its 1989 scholar- 
ships.*? The stated purpose of the Regents and Empire Scholarships 
programs was to reward high-school achievement. Plaintiffs argued that 
relying solely on the SAT to award scholarships discriminated against 
females for two reasons. First, they argued, the SAT ‘‘was not designed 
to measure academic performance and achievement, and cannot appro- 
priately be put to that use.’’ Second, ‘‘the SAT discriminates against 
female[s] . . . because it underpredicts academic performance for fem- 
ales as compared to males.’’** Thus, plaintiffs argued both that the 
state’s specific use of the SAT was improper, and that the SAT itself 





of an administration complaint recently filed with the Department of Education’s Office 
for Civil Rights. The National Center for Fair and Open Testing v. The Educational 
Testing Service and the College Entrance Examination Board, ADMINISTRATIVE COMPLAINT, 
February 15, 1994. 

36. 709 F. Supp. at 348. 

37. Id. at 353. Empire Scholarships are the more competitive of the two—they are 
fewer in number and provide more scholarship money. 

38. Id. at 353. 

39. The history of scholarship-selection criteria is recounted at length at 709 F. Supp. 
at 349-353. Responsibility for the return to scholarship-selection based exclusively on 
the SAT rests in part with the New York legislature—an ironic turn of events given that 
New York’s legislature has been more active than that of any other. state or the U.S. 
Congress in regulating standardized admission-testing. See, N.Y. Epuc. Law §§ 340-348 
(McKinney 1993). 

40. U.S. Const. amend. XIV, § 2. 

41. See, 20 U.S.C. §§ 1681-1686 (1989), and Non Discrimination on the Basis of Sex 
in Education Programs and Activities Receiving or Benefiting from Federal Financial 
Assistance, 34 C.F.R. § 106 (1989). 

42. 709 F. Supp. at 348. 

43. Id. at 348 (citing Plaintiffs’ Memorandum). 
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was flawed. The court agreed with plaintiffs on the first point but 
concluded that it need not address the second, stating in a subsequent 
proceeding that ‘‘[t]his case concerns itself not over whether the test 
unfairly discriminates against women, but whether New York’s use of 
SAT scores as the sole criterion for rewarding high school performance 
is unfairly discriminatory against women.’’“* 

For the court to grant a preliminary injunction, the Sharif plaintiffs 
had to demonstrate ‘‘irreparable harm and a likelihood of success on 
the merits.’’*® Judge Walker concluded that the plaintiffs had demon- 
strated irreparable harm by citing differential gender performance on 
the SAT, and the negative impact of New York’s reliance on the SAT 
in awarding 1987 scholarships.** He then analyzed plaintiffs’ Title IX 
argument. Judge Walker noted that no precedent required a showing 
of intent in Title IX disparate-impact claims. He proceeded to analogize 
such a case to disparate-impact cases under Titles VI and VII of the 
Civil Rights Act of 1964.*7 Under Title VI itself (as distinguished from 
Title VI’s implementing regulations), discriminatory intent is required 
to prove a violation, but the regulations require only a showing of 
discriminatory effect.** Citing Cannon v. University of Chicago* as 
support for the proposition that a Title IX analysis should follow Title 
VI jurisprudence, Judge Walker concluded that ‘‘plaintiffs need not 
prove discriminatory intent to succeed on their claim.’’*° 


Concluding that disparate impact alone could support a Title IX 
claim, the Sharif court then turned to Title VII precedent for a disparate- 
impact analysis. Citing a long line of cases beginning with Griggs v. 
Duke Power Co.,°' Judge Walker sketched the three-step analysis then 
in use for disparate-impact cases: 


[Plaintiffs first must show that a facially neutral practice has a 
disproportionate effect. After such a showing, the burden shifts to 
defendants to prove a substantial legitimate justification—a ‘‘busi- 
ness necessity’’—for its practice. The plaintiff then may ultimately 
prevail by offering either an equally effective alternative practice 
which has a less discriminatory impact, or proof that the legitimate 
practices are a pretext for discrimination.* 





44. 127 F.R.D. at 86 n. 1. 

45. 709 F. Supp. at 359 (noting that the standard of review in preliminary injunction 
cases is well established). 

46. Id. at 359-360. 

47. 42 U.S.C. § 2000d (1989), prohibits race discrimination in federally funded 
programs. 42 U.S.C. § 2000e (1993), prohibits employment discrimination. 

48. 709 F. Supp. at 360 (citing Guardians Association v. Civil Serv. Comm’n, 463 
U.S. 582, 103 S. Ct. 3221 (1983)). 

49. 441 U.S. 677, 99 S. Ct. 1946 (1979). 

50. 709 F. Supp. at 361. 

51. 401 U.S. 424, 91 S. Ct. 849 (1971). 

52. 709 F. Supp. at 361. 
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He amended the second step, substituting ‘‘educational necessity’’ 
for ‘‘business necessity,’’** and concluded that ‘‘defendants have failed 
to show even a reasonable relationship between their practice and their 
conceded purpose;’’** the SAT, a test used to predict success in college, 
is not a measure of high-school performance and its use as such a 
measure is unreasonable. In Sharif, plaintiffs established their prima 
facie case (the first step in the three-step analysis) by demonstrating 
the negative statistical impact of using the SAT as the sole criterion 
for awarding scholarships. The defendants then failed to meet their 
burden of proving a substantial legitimate justification for the negative 
impact. In reaching this conclusion, the court relied on the SAT 
sponsor’s description: ‘“The makers of the SAT describe the test as an 
‘“‘aptitude test;’’ it does not purport to measure what is learned in 
classrooms but to predict success in college.’’*> The court found that 
‘‘plaintiffs have offered a feasible alternative to sole reliance on the 
SATs * ... [and] have demonstrated a likelihood of success on the 
merits’’*” of their Title IX claim. 

Thereafter, Judge Walker found that plaintiffs would likely succeed 
on equal-protection grounds. He did not search for an appropriate level 
of scrutiny. Rather, he concluded that New York’s ‘‘use of the SAT as 
a proxy for high school achievement is too unrelated to the legislative 
purpose of rewarding academic achievement in high school to survive 
even the most minimal scrutiny.’’™ 

Since Sharif, disparate-impact analysis has evolved significantly. 
Wards Cove Packing Co. v. Atonio®® changed the three-part disparate- 
impact analysis ‘‘by: (1) requiring the defendants to justify the disputed 
practices with only a legitimate business purpose and not necessity .. . 
and (2) requiring the defendants to bear only a burden of production 
as to business necessity, rather than to raise it as an affirmative de- 
fense.’’®° Wards Cove also changed the types of statistical comparisons 
available to plaintiffs in making their prima facie cases, requiring ‘‘a 
more narrow comparison between the racial composition of the work- 
force at issue and the composition of the qualified labor market for 
those jobs.’’™ 

Two years after Wards Cove, the Civil Rights Act of 1991 codified 
the business-necessity standard that had existed until Wards Cove. 





53. Id. at 361 (citing Bd. of Educ. v. Harris, 444 U.S. 130, 100 S. Ct. 363 (1979)). 

54. Id. at 362. 

55. Id. at 362. The recent change in name from Scholastic Aptitude Test to Scholastic 
Assessment Test should not detract from the court’s reasoning, as the SAT continues to 
be a predictor of college success, not a measure of past performance. 

56. Specifically, a combination of high-school grades and SAT scores. 

57. 709 F. Supp. at 364. 

58. Id. at 364. 

59. 490 U.S. 642, 109 S. Ct. 2115 (1989). 

60. Case Comment, Court Prohibits Awarding Scholarships on the Basis of Standard- 
ized Tests that Discriminatorilly Impact Women, supra note 34. 

61. Id. at 806. 

62. P.L. 102-166 § 2, 105 Stat. 1071 (1991). 
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Disparate-impact analysis then reverted, essentially, to the status quo 
ante Wards Cove. 

Even under the less plaintiff-friendly Wards Cove analysis, however, 
the Sharif result probably would have been the same. First, the statis- 
tical analysis in Sharif compared SAT performance by gender for all 
New York test takers, clearly the relevant population group, and dem- 
onstrated the negative impact on females of sole reliance on SAT scores 
in awarding scholarships. Second, the Sharif Court found no rational 
relationship between the SAT, a predictor of college success, and high- 
school performance. It thus seems unlikely that the Sharif court would 
have concluded that the relationship was ‘‘legitimate.’’ 


CONCLUSIONS AND RECOMMENDATIONS 


Higher-education admission tests are crafted to serve very specific 
purposes. Test sponsors publish guidelines for the use of their tests, 
and those who use these tests should be familiar with them, particularly 
since test takers themselves are likely to be increasingly familiar with 
them. These tests have a well documented and much discussed history 
of performance differentials by gender, race, and other classifications. 
Those who use tests in ways for which they were not designed run the 
risk of affecting one of these groups negatively. This impact in turn 
could trigger liability under Titles VI, VII, or IX, state antidiscrimination 
laws, or, for state actors, the Fourteenth Amendment’s Equal Protection 
Clause. When such a use is challenged, the test user finds little support 
from the test sponsor, whose test-use guidelines cast the use as irrational 
and improper unless properly validated. 

Several steps can be taken to avoid test misuse. First, those who use 
admission tests for proper, validated purposes should familiarize them- 
selves with the test-use guidelines published by the tests’ sponsors. 
These guidelines should be reviewed against admission or financial- 
aid policies, as well as actual practices, to ensure that tests are used 
in both an appropriate setting and an appropriate fashion. Using a 
“‘cut-off’’ score for admission illustrates inappropriate test use in an 
appropriate setting. Another example is allocating financial aid to 
academic units based upon aggregate departmental test scores, without 
regard to how these test scores actually relate to future performance in 
each particular department.® 





63. 709 F. Supp. at 355-56. 

64. 709 F. Supp. at 367. 

65. Liability for improper use of aggregate scores, as for other forms of test misuse, 
must be based upon the use’s impact on a protected group. The possibility of such an 
impact may not be too remote, particularly within academic units with a large proportion 
of protected-class members. For example, in the Classics program mentioned above, Part 
II, the first-year class was heavily female. The practice of distributing fellowships to 
academic units on the basis of aggregate test scores probably resulted in fewer awards 
for the department, and all of those awards that were available went to males. Female 
students who were qualified for fellowships under criteria including proper test-score 
use could have challenged the university’s fellowship-distribution process. 
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Second, individuals and organizations should not use tests for pur- 
poses other than those for which the tests were designed. If an alter- 
native use is contemplated, the test user should fully understand exactly 
what the test measures, how it measures those things, and the test’s 
differential-performance record. The test user then should understand 
the relationship between what the test measures and the new use to 
which the test is being put, carefully identifying ways to overcome 
differential performance. Above all, the proposed use should be vali- 
dated before being implemented. Even these steps, however, may not 
protect the intended use from challenge, with the probability of a 
challenge’s success increasing as the new use becomes further removed 
from the test’s stated purpose. 

Third, intended test-score users on campus should help educate other 
university personnel about proper and improper test use. Although test 
sponsors have ongoing relationships with admission offices and pre- 
admission counselors, they are less able to reach personnel in the 
financial-aid and placement offices. Admission personnel cognizant of 
test-use issues should help others ensure that improper practices, such 
as the sole use of test scores or the misuse of aggregate scores for 
awarding financial aid, do not occur. Because most admission tests 
have not been validated for course-assignment or employment purposes, 
registrars should refrain from posting admission-test scores on tran- 
scripts. Placement officers also should help employers understand the 
proper and improper uses of admission tests, and encourage them to 
rely upon a prospective employee’s academic record, work experience, 
and references. 

As the demand for increasingly sophisticated information about ad- 
mission seekers, students, and job hunters grows, so too grows the 
potential for reliance on old measures in new and improper ways. Legal 
remedies for the misuse of standardized admission tests, although used 
relatively rarely until now, clearly exist. Use of these remedies may 
become more common as test takers become more sophisticated about 
testing, and as reliance on tests expands into new and improper areas. 





66. Note, for example, the Sharif court’s repeated, and chastising, references to New 
York’s use of a test that was designed to predict future performance to reward past 
performance. 
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INTRODUCTION 


Public disclosure law, which includes state statutes and the federal 
Freedom of Information Act (FOIA), exists to benefit the public by 
providing all citizens access to government records. The underlying 
philosophy of these laws prescribes disclosure of government infor- 
mation to inform the electorate and thus enhance the function of the 
democratic process.' An inherent tension exists, however, between 
public disclosure law and the need of public agencies, such as univer- 
sities, to maintain the confidentiality of preliminary research-related 
documents. Within the context of public university research, the pub- 
lic’s right to know may compromise traditional scientific norms, conflict 
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1. ‘‘[F]or the great majority of different records, the public as a whole has a right 
to know what its government is doing.’’ Senate Comm. on the Judiciary, Clarifying and 
Protecting the Right of the Public to Information, and for Other Purposes, S. Rep. No. 
813, 89th Cong., 1st Sess. 5-6. Interpreting the legislative history of the Act, the Second 
Circuit stated that the Act was intended to ‘‘enable the public to have sufficient infor- 
mation in order to be able, through the electoral process, to make intelligent, informed 
choices with respect to the nature, scope, and procedure of federal government activities.”’ 
Frankel v. SEC, 460 F.2d 813, 816 (2d Cir.), cert. denied, 409 U.S. 889, 93 S. Ct. 125 
(1972). 
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with federal laws designed to encourage university research, and im- 
pinge upon the constitutional privilege of academic freedom. 

The public’s right to know may threaten the integrity of university 
research because premature disclosure of research-related information 
could have detrimental consequences. Some of these repercussions 
include: exposing the scientific peer review process to political pres- 
sures, compromising intellectual property interests in contravention of 
federal laws mandating the patenting of federally funded inventions, 
jeopardizing university/industry research collaborations, and chilling 
the ability of scientists to formulate and pursue scientific research ideas 
freely. Ultimately, an overly broad application of public disclosure law 
may deprive the public of the benefit of its investment in research. If 
the public’s investment is to be protected effectively, state public 
disclosure laws specifically should exempt access to confidential pre- 
liminary research-related documents. 

Public disclosure law may be utilized as a means to a private end. 
For instance, special interest groups have sought preliminary research- 
related records of public universities in an attempt to impact funding 
for proposed scientific research projects. In such instances, state court 
litigation has involved open-public meetings and/or public disclosure 
of documents utilized by university animal care committees. In accor- 
dance with federal law, animal care committees function to review the 
use and care of animals in proposed research projects.’ 

Animal rights organizations often seek access to preliminary research 
information first by utilizing open-public-meeting laws to allow them 
to attend animal care committee meetings where members discuss 
proposed research. The organizations may then seek access to docu- 
ments submitted by researchers to the animal care committee. These 
documents are commonly known as ‘“‘project review forms.’’ In several 
jurisdictions, the courts have protected the confidentiality of the com- 
mittees’ review documents. Some courts, however, have determined 
that only a portion of information contained in such documents is 
protected.’ Several animal rights organizations have sued to gain access 
to information about biomedical research projects utilizing animals. In 
a recent case involving the University of North Carolina at Chapel Hill, 
an animal rights organization was denied access to pending grant 
applications, and to confidential and proprietary information contained 
in animal care committee documents. However, information regarding 
animal use, justification and methodology was released.* In contrast, 
the University of Massachusetts obtained complete protection from 





2. The animal care committees are governed by the Animal Welfare Act, 7 U.S.C. 
§§ 2131-57 (1988). The animal care committee necessarily must discuss and review the 
research methodology and protocols. 

3. See Gary L. Francione, Access to Animal Care Committees, 43 Rutgers L. Rev. 1 
(1990). See infra note 5. 

4. S.E.T.A. UNC-CH, Inc. v. Huffines, 399°S.E.2d 340 (N.D. App. 1991). 
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compelled disclosure for its animal care committee’s project review 
forms. These types of split decisions indicate the difficulties in appor- 
tioning access to information in the face of open meetings and public 
disclosure laws.° 

Recently, a public disclosure request at the University of Washington 
targeted one of the most sensitive of research documents, the unfunded 
grant proposal. The University denied the public disclosure request and 
was sued by the animal rights organization seeking access to the 
document.® The University was ordered by the trial court to release a 
redacted version of the document.’ The trial court order was stayed 
pending appeal. 





5. In re American Soc’y for the Prevention of Cruelty to Animals v. Board of Trustees 
of the State of New York, 568 N.Y.S.2d 631, 634 (App. Div. 1991), aff'd, 582 N.Y.S.2d 
983 (N.Y. 1992) (animal rights organization sought access to research-related committee 
minutes and project review forms regarding use of animals in research proposals); 
Connecticut Humane Society v. Freedom of Information Commission, 591 A.2d 395 
(Conn. 1991) (fund for Animals denied access to Humane Society meetings and agenda 
on the basis that it is not a public agency subject to FOIA); Kentucky Coalition for 
Animal Protection, Inc. v. Univ. of Kentucky, No. 87CI-2728 (Fayette Cir. Ct. 5th Div. 
Jan. 5, 1989) (animal rights organization denied access to animal care committee’s project 
review forms); Medlock v. Bd. of Trustees of Univ. of Mass., 580 N.E.2d 387 (Mass. 
App. 1991) (finding that university animal care committee meetings were not within 
scope of state open-meeting law); S.E.T.A. UNC-CH, Inc. v. Huffines, 399 S.E.2d 340 
(N.C. App. 1991) (animal rights organization denied access to pending grant applications, 
confidential and proprietary information contained within animal care committee docu- 
ments is withheld, yet animal use justification and methodology is released); People for 
the Ethical Treatment of Animals v. Inst’! Animal care and Use Comm. of the Univ. of 
Oregon, 794 P.2d 1224 (Or. App. 1990) (animal rights organization did not have standing 
to appeal the approval of faculty member’s grant proposal reviewed by university animal 
care committee). But see Progressive Animal Welfare Soc’y v. University of Washington, 
790 P.2d 604 (Wash. 1989) (trial court granted animal rights organization access to animal 
care committee project review forms with research hypotheses and methodology redacted). 

6. Progressive Animal Welfare Society v. University of Washington, No. 91-2-07148- 
9 (King County Super. Ct. filed March 3, 1991) (wherein PAWS claims state public 
disclosure laws require the University to release in its entirety an unfunded federal grant 
application proposing the use of animals in its research protocol). The trial court granted 
PAWS’ motion for summary judgment and held that the university must release the grant 
proposal subject to the withholding of information that could be viewed as valuable 
formulas, designs, drawings, and research data. See Christopher Anderson, US University 
Told to Reveal Unfunded NIH Application, 359 Nature 25 (September 10, 1992). See 
also Gil Bailey, UW Must Release Monkey Proposal, THE SEATTLE POST-INTELLIGENCER, 
August 21, 1992, at B-1. The Washington State Supreme Court accepted direct review 
of the case and oral argument occurred on October 12, 1993. The case is Washington 
Supreme Court Cause No. 59714-6. Amici Curiae include the American Counsel on 
Education, Association of American Medical Colleges, The Johns Hopkins University, 
Washington Association for Biomedical Research, Washington State Biotechnology As- 
sociation, Washington State Psychological Association, American Psychological Associ- 
ation. 

7. See Progressive Animal Welfare Society v. University of Washington, No. 91-2- 
07148-9 (King County Super. Ct. filed March 3, 1991). The University of Washington 
denied the request based upon exemptions in Washington State’s public disclosure law 
as well as the federal preemption based upon FOIA, federal copyright and patent laws, 
including the Bayh-Dole Act, and the constitutional privilege of academic freedom. 
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Preliminary research documents such as unfunded grant proposals 
have traditionally been kept confidential by potential funding agencies 
and both public and private universities. In its initial, unfunded phase, 
such information must be protected to ensure unbiased peer review, 
prevent pirating of ideas, and allow scientists’ ideas the benefit of 
review and refinement without fear of public scrutiny and criticism. 
The strict confidentiality afforded such proposals is consistent with the 
mandate of federal laws requiring nonprofit organizations, including 
universities, to protect the potential patentability of federally funded 
inventions.* Confidentiality also reflects the legitimate concerns of the 
scientific community to protect preliminary information.° 

The purpose of this Article is to discuss the implications of public 
disclosure law and its potential impact on university research culture 
and practices. Initially, this Article will examine university research 
culture, including the development of university research documents; 
the process through which research is funded; and its relation to 
traditional scientific norms. The Article will next discuss the changing 
role of university research subsequent to the enactment of the Bayh- 
Dole Act, a federal law requiring universities to protect patent rights 
in federally funded inventions.*° In addition, this Article will explore 
the potential impact of compelled disclosure upon the growing sym- 
biotic research relationship between universities and industry research 
sponsors. The disclosure of sensitive research information may seriously 
compromise intellectual property interests; thus, the consequences of 
compelled disclosure on patent rights will be reviewed.'' The Article 
will also examine the First Amendment protection and the privilege of 
academic freedom as they pertain to academic research. This Article 
will then focus on the limited protection for research-related documents 
currently provided under federal FOIA. The federal FOIA and its state 
analogues may inadequately protect proprietary information from public 





8. The Bayh-Dole Act, 35 U.S.C. §§ 200-12 (1988). 

9. The University of Washington case involves issues that could potentially affect 
both public and private universities. Public universities, which are subject to state public 
disclosure laws, may be impacted by increased demands for access to unfunded grant 
proposals and may be required to make these documents publicly available. Private 
universities may also be affected because compelled disclosure of an unfunded grant 
proposal could involve their collaborative research with a public university. 

In the University of Washington’s recent case, the initial unfunded grant proposal was 
a collaboration between a University of Washington faculty member and another scientist 
at a private university. The proposal had been submitted to the National Institutes of 
Health for federal research funding. 

After PAWS initiated its lawsuit, NIH ultimately denied federal funding and the animal 
rights organization publicly applauded that decision. The Monkeys Win a Round— 
Research Money is Denied, Seattle Post-Intelligencer, June 7, 1991 at A7. 

10. 35 U.S.C. §§ 200-12 (1988). 

11. Arguably, copyright and trade secret protections would also be impacted by the 
disclosure of research-related documents. However, the impact of disclosure on those 
intellectual property interests is outside the scope of this article. 
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disclosure. Finally, this Article will discuss the desirability for specific 
state statutory protection for preliminary university research documents. 


I. UNIVERSITY RESEARSH 


A. The Funding Process and Peer Review 


Compelled disclosure of preliminary research information would de- 
stroy scientific norms, as expressed through the protocol of the peer 
review system. Generally, peer review refers to the process of submitting 
one’s ideas to scientific peers and colleagues to receive preliminary 
feedback on the research hypothesis. The formal peer review system of 
federal funding agencies serves two distinct functions. Initially, it 
assesses the merit of the research proposal. If the proposal is approved, 
the process also prioritizes the proposal for funding. Confidentiality is 
essential to the integrity of the peer review process; it insulates the 
process of review and ensures unbiased decision-making in approval 
and selection of research for funding. Thus, the premature public 
disclosure of grant applications violates the established ethical safe- 
guards of the scientific community and injects political pressure into 
the approval and funding of individual research proposals. 

The process of obtaining approval and funding for research projects 
is laborious. The intense personal effort of the investigators and the 
proprietary information contained within initial unfunded grant pro- 
posals underscore the sensitive and confidential nature of these docu- 
ments. Initially, a university investigator (researcher) prepares and 
submits a grant application for internal university approval. If the 
application is approved, it may be submitted to a granting agency for 
funding of the proposed research. Grant proposals describe in detail 
the proposed research project. Often grant proposals are the result of 
years of preparation by the investigator, and they contain scientific 
hypotheses, research methodology, and theoretical analysis.’? In gen- 
eral, grant proposals are more sensitive than documents reviewed by 
animal care committees, which under federal law are not required to 
contain specific information regarding research design and methodol- 
ogy.'* Grant proposals may contain preliminary research data from 
unpublished research or research in progress as groundwork for the 





12. See Application for Public Health Service Grant, Form PHS 398, U.S. Department 
of Health and Human Services, 19-22 (requiring the investigator to disclose: (a) specific 
aims of the research, (b) background and significance of the proposal; (c) preliminary 
studies, (d) experimental design and methods; (e) detailed description of involvement of 
human subjects; (f) detailed description of involvement of animal subjects, (g) biographical 
sketches of each consultant and collaborator, (h) explanation of consortium/contractual 
arrangements, (i) literature cited). See also DorotHy NELKIN, SCIENCE AS INTELLECTUAL 
PROPERTY: WHO CONTROLS SCIENTIFIC RESEARCH? 39 (1984). 

13. See Francione, supra note 3 at 15-16. 
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next proposed project.’* Many research proposals are collaborative in 
nature, combining the knowledge and talents of investigators from 
several academic institutions. 

The proposed research is important to both the investigators and 
their universities because it may increase scientific knowledge, provide 
training and opportunities for individuals working in the university 
laboratory, such as graduate students, and significantly advance the 
investigators’ professional reputation and career opportunities. Conse- 
quently, this document encompasses the most critical interests of the 
scientific research community. Furthermore, if the research is ultimately 
funded and proves successful, it may result in new technologies for 
public benefit. 

Initially, grant proposals receive an internal review by the investi- 
gator’s university.‘* The university reviews and approves a grant pro- 
posal and then forwards it to the appropriate sponsor for funding. For 
example, biomedical proposals are frequently reviewed by the National 
Institutes of Health (NIH) for federal funding. The competition for 
limited federal funds is fierce; the number of annual applications 
received by NIH has grown from 14,114 in fiscal year 1980 to 19,535 
in fiscal year 1989, a 38 percent increase.’® In fiscal year 1989, only 
5,383 applicants received NIH grant awards. This means that only 27.5 
percent of the grant proposals approved and submitted by research 
institutions actually received federal funding through NIH.’ 

Once the grant proposal is received by the Division of Research 
Grants at NIH, it is assigned to an appropriate institute and study 
section for institutional peer review, a highly confidential process." 
The application is scrutinized under a dual system of review. The first 
level of review is performed by a scientific review group (SRG), which 
provides initial scientific review but does not set general program 





14. Public Health Service Grant, supra note 11, at 20; Nelkin supra note 11, at 38. 

15. For example, at the University of Washington, the grant application is circulated 
to the administrative offices of the departments of all investigators, where it is reviewed 
by the pertinent chairperson. If approved, the application is next submitted to the dean 
of the involved school for further evaluation. The application is next submitted to the 
Grant and Contracts office for a final institutional review, where the proposal is reviewed 
to ensure that it is in conformity with University policies, and financial, administrative, 
and legal questions are resolved. If all aspects of the proposal are approved, it is then 
forwarded to the appropriate sponsor for scientific peer review and funding. University 
of Washington, University Handbook, Vol. IV at 8a-b (1990). 

16. See National Institutes of Health, A Plan for Managing the Costs of Biomedical 
Research 4 (Draft, January 15, 1991). 

17. Id. 

18. Charles Marwick, What Happens to Those Grant Applications?, 252 JAMA 2323, 
2323 (October 26, 1984). Peer review was originated in the 17th century by the Royal 
Society of London, and was initiated for federal research support in 1902. National 
Institutes of Health, Department of Health and Human Services, Report of the NIH Peer 
Review Committee 2 (December 1988) [hereinafter NIH Report]. For a general overview 
of other federal agency peer review methodology, see Pam Moore, Patterns of Peer Review 
Vary by Agency, Program, 12 HEALTH GRANTS & CONTRACTS WEEKLY 1 (October 23, 1989). 
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priorities or make funding decisions.*® The second level of review 
assesses the adequacy of the SRG review and makes funding recom- 
mendations in light of overall program priorities and policy. The 
purpose of the dual review system is to permit a more objective 
evaluation than would result from a scientific review without consid- 
erations of funding priorities and public policy.”° During the peer review 
process, independent scientists familiar with the particular field of 
research review the application to determine whether the research is 
worth supporting.?? Study sections are composed of university and 
industry scientists with specific expertise in a given area of research. 

After the grant proposal is assigned to a study section, a division 
staff scientist designates two or three members to perform an in-depth 
review of the proposal. Those assigned members lead the study section’s 
discussion of the scientific merits of the application. Ultimately, the 
study section votes on whether to approve, disapprove, or defer the 
application.” If the application is approved, it is given a priority score 
ranging from 1.0 to 5.0.2? The application is then forwarded to the 
appropriate NIH institute, where it receives a second level of review 
by a national advisory council and board.”4 

This second level of review ‘‘evaluates the adequacy of the initial 
review for scientific merit and advises on policy, public interest, and 
programmatic considerations.’’*> Priority of funding is assigned based 


upon the scientific merit of the research and its relevance to program 
priorities.2 Approved proposals are funded in light of both the SRG 
priority score and the relevance of the proposed research to overall 
program goals.?’ 





19. U.S. Department of Health and Human Services, Public Health Service, National 
Institutes of Health, Orientation Handbook for Members of Scientific Review Groups 4 
(1989) [hereinafter NIH Handbook]. 

20. Id. 

21. Id. The principal criteria considered are: (a) the scientific significance of the 
proposal, (b) the feasibility of the research protocol and methodology, (c) the qualifications 
of the investigator, (d) availability of resources to pursue the research, (e) whether the 
budget is reasonable, (f) safeguards for protecting research subjects and the environment. 
U.S. Dept. of Health & Human Services, Public Health Service, National Institutes of 
Health, Report of the NIH Peer Review Committee, 7-8 (Dec. 1988). [hereinafter NIH 
Report]. 

22. U.S. Dept. of Health & Human Services, Public Health Service, NIH Peer Review 
of Research Grant Applications 46-49 (1990). 

23. NIH Handbook, supra note 20 at 11. ‘‘Members are asked to base the numerical 
rating on an adjectival scale from 1.0, most meritorious (outstanding) to 5.0, the least 
meritorious (acceptable) rating ....’’ Id. 

24. NIH Report, supra note 22 at 39. The institute council membership includes peer 
scientists and members of the public who are selected on the basis of expertise, interest, 
and activity in the area being reviewed. NIH Handbook, supra note 18, at 4. 

25. NIH Report, supra note 22 at 39. 

26. NIH Handbook, supra note 20 at 4. 

27. Id. at 19. 
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Study-section members are instructed about the sensitive nature of 
the application and the strict confidentiality of the review process. Each 
study-section member is screened to ensure no conflict of interest exists 
regarding the proposed research. For example, a study-section member 
must be excused from review of a grant involving any organization in 
which the member has an interest.*® The study-section members must 
also sign stringent confidentiality agreements requiring destruction or 
return of all application materials after review.”° 

The scientific peer review process is designed to effectuate an objec- 
tive and comprehensive evaluation of the research proposal. The in- 
vestigator receives a candid appraisal of the proposed work from scientific 
peers and may either proceed with the project if it achieves approval 
and funding, or modify the research aims and methodology after in- 
corporating suggestions made by the peer review scientists. If the 
investigator elects to rewrite the proposal, it may then be resubmitted 
for review. Due to the limits on federal funding, an approved grant 
application has only a limited chance to achieve funding upon initial 
review. Consequently, proposals are frequently revised and resubmitted. 

The scientific peer review process requires confidentiality to foster 
the impartial evaluation of unfunded grant applications. Confidentiality 
ensures that the reviewers will be insulated from outside influences 
and also protects the preliminary ideas of the researcher. Violation of 
these confidentiality standards may result in scientific-misconduct 
charges and an investigation.*° Scientific misconduct poses a significant 





28. National Institutes of Health Conflict of Interest and Confidentiality Certification 
for Individuals Evaluating Proposals, Applications, or Active Projects. The certification 
requires the study section member to promise to absent himself or herself from evaluations 
of proposals from certain organizations as follows: 

a. where to the best of my knowledge and belief, I or my spouse, minor child, 
or partner have a financial interest; 

b. where I am an officer, director, trustee, partner, consultant, or employee or 
otherwise similarly associated; or 
where there exists any arrangement concerning my prospective employment, 
financial interest or other similar association. 


I will also avoid any actions that give the appearance that a conflict of interest 
exists or could reasonably be viewed as affecting my objectivity. 
Id. 

29. The confidentiality agreement specifically requires the study section member ‘‘(1) 
to destroy or return all review-related materials; (2) not to discuss these materials or the 
review proceedings with any individual except the Executive Secretary or Official in 
Charge of the Review; and (3) to refer all inquiries made of [the study section member] 
concerning any aspect of the review proceedings to the Executive Secretary or the Official 
in Charge of the Review.”’ Id. 

30. 42 C.F.R. 50.105 (1992) provides: 

Institutions shall foster a research environment that discourages misconduct in 
all research and that deals forthrightly with possible misconduct associated 
with research for which PHS funds have been provided or requested. An 
institution’s faiiure to comply with its assurance and the requirements of this 
subpart may result in enforcement action against the institution, including loss 
of funding, and may lead to the OSI’s conducting its own investigation. 
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threat to the integrity of the research community. If publicly disclosed, 
the sensitive information contained within unfunded grant proposals 
could be pirated, plagiarized and submitted by another scientist, thereby 
depriving the original investigators of their research ideas. In this 
respect, public disclosure law provides a mechanism through which 
ideas in grant proposals could be revealed and utilized by competitors, 
especially in fast-moving fields such as molecular biology.” 

A recent report issued by the United States Department of Health 
and Human Services discussed the potential for scientific misconduct, 
listing twenty-one incidents of such scientific misconduct investigated 
between May 1989 to December 1990.°? Five of the investigations 
involved incidents of plagiarism, including the plagiarism of material 
taken from the methodology sections of grant applications.** The report 
expresses concern that this type of misconduct threatens research under 
the purview of the Public Health Service.** 

When the integrity of the peer review process is undermined, the 
standards of the scientific community are jeopardized.** These standards 





31. Rachel Nowak, FOIA: A License to Plagiarize Science?, 4 J. NIH Res. 27, 28-29 
(April 1992). 

32. U.S. Dept. of Health and Human Services, Public Health Service First Annual 
Report, Scientific Misconduct Investigations March 1989-December 1990 [hereinafter 
Scientific Misconduct Investigations]. 

33. Id. at 5. See also David L. Wheeler, U.S. Has Barred grants to 6 Scientists in 
Past 2 Years, CHRON. OF HIGHER EpDuc., July 3, 1991 at A1, A6, A7. One commentator 
has also voiced concern that plagiarism of grant applications occurs much more frequently 
than reported, even within the scientific peer review process itself. See Charles W. 
McCutchen, Peer Review: Treacherous Servant Disastrous Master, TECH. REv. 29, 34 
(October 1991). 

34. ‘‘The Public Health Service (PHS) is committed to the support of biomedical and 
behavioral research of the highest possible quality through the sound investment of public 
funds in universities, hospitals, and other research organizations. Thus, the integrity of 
such research is of utmost concern to the PHS... . Instances of scientific misconduct 
threaten the integrity of the scientific process and have the potential for harming the 
health of the American people if clinical or health policy decisions are based on invalid 
research data.’’ Scientific Misconduct Investigations, supra note 31 at 1. 

Unfortunately, instances of plagiarism in grant proposals illustrate the potential misuse 
of prematurely released grant applications. For example, a University of Michigan 
professor was sanctioned for plagiarizing portions of a grant application, and a University 
of North Carolina professor mischaracterized previous work and falsified data in grant 
applications. Most alarming of all was an incident involving a professor from Coppin 
State College, where the professor had submitted a grant application claiming as his own 
a training program that had been developed by another scientist at another institution. 
Wheeler, supra note 32, at A7; McCutchen, supra note 34, at 34. 

35. For instance, the recent cold fusion debacle emerged when scientists bypassed 
the peer review scrutiny routinely given to research prior to publication in scientific 
journals. The claim that a simple and inexpensive method of cold fusion had been 
discovered excited much public attention; the state of Utah had even begun to plan a $5 
million fusion center. The claim, however, had not been subjected to scientific peer 
review and the furor subsided when it became apparent that no other scientists could 
replicate the process. Elizabeth Knoll, PhD, The Communities of Scientists and Journal 
Peer Review, 263 JAMA 1330, 1332 (March 9, 1990). 
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serve the public interest by restricting the public’s research investment 
to meritorious proposals. In an era of limited funding, effective peer 
review is necessary to allocate scarce funding resources properly. Peer 
review maximizes public benefit by effectively prioritizing research for 
funding. The public interest would not be served by the premature 
disclosure of grant applications and preliminary research documents. 
Confidentiality and impartiality are necessary to safeguard the approval 
and selection of research. 


B. The Bayh-Dole Act and the Transfer of University Technology 


University research and funding agencies traditionally encourage the 
advancement of knowledge through basic research, which seeks knowl- 
edge as an end in itself, without targeting any specific commercial 
application.** In contrast, industry focuses more intently on research 
intended to advance commercial applications. While many university 
discoveries had potential commercial application, universities were not 
actively involved in bringing those discoveries to commercial fruition. 
The different approaches historically taken by universities and industry 
reflect the differences in university and industry culture: one promotes 
knowledge as the ultimate goal, and the other seeks economic gain. 

The cultural gap between the traditional focus of university research 
and its commercial application is demonstrated by the fact that prior 
to 1980, the availability of proprietary rights in federally funded inven- 
tions was unclear. The uncertainty of proprietary rights discouraged 
industry from investing to bring basic university research to commercial 
fruition.” Given the expense of commercial development, industry 
could not afford to invest in the development of university inventions 
because its ownership interest could not be defined and protected.* 
Consequently, the basic research discoveries of American universities 
remained largely undeveloped by American industry and instead were 
frequently commercialized by foreign entrepreneurs.*° 

In recent years, universities have increasingly focused on the potential 
commercial application of basic research discoveries. This new trend 
in university research was caused in part by the enactment of the Bayh- 
Dole Act, which encourages university ownership and development of 
federally funded inventions.*® As a result, the spectrum of university 





36. NATIONAL SCIENCE FOUNDATION, UNIVERSITY-INDUSTRY RESEARCH RELATIONSHIPS: SE- 
LECTED STUDIES 25 (1982) [hereinafter UNIvERsITY-INDUSTRY RESEARCH RELATIONSHIPS]; Nelkin, 
supra note 11 at 2, Rebecca S. Eisenberg, Proprietary Rights and the Norms of Science 
in Biotechnology Research, 97 YALE L.J. 177, 178 n.1 (1987). 

37. Gerald A. Erickson and Donald R. Baldwin, The New Frontier of Technology 
Transfer, in RESEARCH ADMINISTRATION AND TECHNOLOGY TRANSFER, (New Directions for 
Higher Education Series No. 63, James T. Kenny, ed. 1988). 

38. See infra notes 45, 67-68, 76 and accompanying text. 

39. Id. 

40. 35 U.S.C. §§ 200-12 (1988). 
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research has broadened and now encompasses both basic and applied 
research.*’ This shift in focus to include applied research is especially 
visible in the field of biotechnology; indeed, the distinction between 
basic and applied research has become increasingly obscured.*? Theo- 
retical hypotheses may often have immediate commercial application, 
and new applications may also spawn new theories.“ 

The commercial potential of federally funded research led Congress 
to enact the Bayh-Dole Act, which facilitates the transfer of federally 
funded inventions into the marketplace.** The Act encourages univer- 
sities and other nonprofit organizations to take title to patent rights in 
inventions developed in the course of federally sponsored research. By 
giving nonprofit organizations, such as universities, a direct interest in 
the commercial development of such research, Congress hoped to stim- 
ulate domestic industry and labor.** The Bayh-Dole policy statement 
provides in relevant part: 


It is the policy and objective of the Congress to use the patent 
system to promote the utilization of inventions arising from fed- 
erally supported research or development; . . . to promote collab- 
oration between commercial concerns and nonprofit organizations, 
including universities; to ensure that inventions ... are used in 





41. David E. Korn, Note: Patent and Trade Secret Protection in University-Industry 
Research Relationships in Biotechnology, 24 Harv. J. ON LEGIS. 191, 196 (1987). 
42. Nelkin, supra note 2 at 2; Michael Davis, University Research and the Wages of 
Commerce, 18 J.C. & U.L. 29, 32 (1991); Eisenberg, supra note 35 at 195, 196; Alan H. 
Goldman, Ethical Issues in Proprietary Restrictions on Research Results, in OWNING 
SCIENTIFIC AND TECHNICAL INFORMATION: VALUE AND ETHICAL IssuEs 69, 78 (Vivian Weil and 
John W. Snapper, eds., 1989). 
43. Davis, supra note 43, at 32. 
44. 35 U.S.C. §§ 200-212 (1988). Prior to 1980, the federal government retained title 
to all federally funded inventions. Each federal funding agency had its own individual 
patent policy; as a consequence, the commercialization of federally funded university 
inventions was cumbersome. Industry was reluctant to invest funds to license inventions 
because of the potential cloud on title posed by government rights. Erickson and Baldwin, 
supra note 38, at 23. 
45. 35 U.S.C. § 200 (1988). The legislative history of the Act sets forth the background 
of the economic circumstances that led to Congressional action: 
[T]he roots of the current recession lie in a longer term economic malaise which 
arises out of a failure of American industry to keep pace with the increased 
productivity of foreign competitors. . . . Since the primary means of improving 
productivity lies in the creation of new technologies, the decline in expenditures 
for research and development is especially significant to the health of the overall 
economy. Testimony presented to the subcommittee on courts, civil liberties 
and the administration of justice also indicates that the federal government is 
bearing an ever increasing share of the burden of financing basic research and 
development. This means that the effective commercialization of government 
financed research is becoming an ever more important issue for those who are 
concerned with industrial innovation. 

H.R. Rep. No. 1307, 96th Cong., 2d Sess. reprinted in 1980 U.S.C.C.A.N. 6460, 6460 

(1980). 





428 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 20, No. 4 


a manner to promote free competition and enterprise; to promote 
the commercialization and public availability of inventions made 
in the United States by United States Industry and Labor; to ensure 
that the Government obtains sufficient rights in federally supported 
inventions to meet the needs of the Government and protect the 
public against nonuse or unreasonable use of inventions; and to 
minimize the costs of administering policies in this area.**® 


Implicit in the Act is Congressional recognition that federally funded 
inventions are a valuable national resource. The Act ultimately seeks 
to ensure the development of research for the public good in the form 
of new products, methods, and services.*”? The Act allows universities 
to elect title to federally funded inventions,** on the condition that the 
university disclose the invention to the federal agency within a reason- 
able period of time and elect title to the invention within two years 
after disclosure to the agency.*® If the university chooses not to elect 
title, the government agency may take title to the invention.®° The 
government retains ‘‘march-in rights’’ that allow it to license a univer- 
sity-owned invention if it finds that the university has not taken steps 
to ensure the effective application of the invention.” 

With the enactment of the Bayh-Dole Act, universities were faced 
with a new responsibility: to ensure the efficient transfer of patentable 
technologies to the private sector for commercial application. This new 


responsibility contributed to a gradual cultural shift in the management 
of university research. Traditionally, university research results were 
made available through faculty publications and presentations. Accord- 
ingly, research results were commonly disseminated to others within 
the scientific community for peer review and ultimately publication, 
without regard for intellectual property interests or commercial devel- 
opment.®*? Since the passage of the Bayh-Dole Act, universities are 





46. Id. 

47. [T]he existing melange of 26 different agency policies on vesting of patent rights 
in government funded research is replaced by a single, uniform national policy designed 
to cut down on bureaucracy and encourage private industry to utilize government funded 
inventions through the commitment of the risk capital necessary to develop such inven- 
tions to the point of commercial application. 

H.R. Rep. No. 1307, 96th Cong. 2d Sess., 1980 U.S.C.C.A.N. 6460, 6462 (1980). 

48. 35 U.S.C. § 202(a) (1988). 

49. 35 U.S.C. § 202(c)(1), (2) (1988). 

50. 35 U.S.C. § 202(c)(2), (3) (1988). It is important to note that disclosure of 
patentable information regarding a federally funded invention may immediately compro- 
mise foreign patent rights and commence the one-year statutory grace period in the 
United States for filing a patent application. See infra notes 102-03 and accompanying 
text. 

51. 35 U.S.C. § 203(a) (1988). 

52. See e.g. Donald R. Baldwin, Academia’s New Role in Technology Transfer and 
Economic Development, in The Practical Aspects of Technology Transfer: A Legal 
Compendium 3, 4 (J. Kelley Wiltbank ed.,1990); Leonard G. Boonin, The University, 
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compelled to assess the value of federally funded discoveries to capture 
their commercial value. To fulfill the goal of Bayh-Dole effectively, 
universities can no longer afford to release such discoveries immediately 
into the public domain. As a result of the Bayh-Dole Act, many 
universities developed offices of technology transfer to facilitate the 
transfer of technology from the university to the private sector for 
commercial application.** In general, these offices have been successful 
in licensing new technologies for development.** Nevertheless, the 
traditional methods of publication and peer review still exist, and at 
many universities the researcher retains the ultimate right to determine 
the timing and forum of publication of research results.* 

Two basic operating models of technology transfer exist: in-house 
offices of technology transfer and outside-agent organizations.** In either 
model, the technology transfer begins by procuring intellectual property 
protection for the university invention. This protection may encompass 
patent, copyright, trademark or trade secret protection.*’ The invention 
is then licensed to one or more industrial licensees, and the university 
receives income from the license royalties and other licensing fees.** 
This mechanism has enabled universities to successfully implement the 
Congressional purpose underlying the Bayh-Dole Act and has made 
university inventions available for commercial application and market- 
ing.°° A corresponding increase in state support for research has ensued 





Scientific Research, and the Ownership of Knowledge, OwninGc SCIENTIFIC AND TECHNICAL 
INFORMATION: VALUE AND ETHICAL IssuEs 253, 261 (Vivian Weil and John W. Snapper, eds., 
1989); Technology Transfer at the University of Washington 1 (July 1991) (unpublished 
manuscript). 

53. See Baldwin, supra note 53 at 11; See also Erickson and Baldwin, supra note 38 
at 21. Two basic models of technology transfer offices exist: an in-house office and an 
outside agent model. The relatively high cost and risk of the in-house model has led 
many universities to utilize outside agent transfer offices. Id. at 29, 30. 

54. For example, Stanford University received $25,647,417 in income from its Office 
of Technology Licensing in fiscal year 1990-91, although this level of success is based 
on research programs and in-house technology transfer that exceed the abilities of most 
research universities. Stanford University, Office of Technology Licensing, Fiscal Year 
1990-91 Statistics, October 1991. 

55. See Eisenberg, Academic Freedom in Sponsored Research, 66 Tex. L. REV. 1363, 
1390 n.81 (1988). The retention of a university faculty member’s right to control publi- 
cation is important. If the research is industry sponsored, then most universities will 
allow the sponsoring company a limited time to review manuscripts before academic 
publication. Some flexibility is necessary to enable the research discovery to be reviewed 
for patent possibilities. UNiversiry-INDUSTRY RESEARCH RELATIONSHIPS, supra note 37, at 
38-39. 

56. Baldwin, supra note 53, at 11. 

57. Trade secret protection is a rare concern at universities because the stringent 
common law requirements for trade secret protection are difficult, if not impossible, to 
maintain in a university environment. See Korn, supra note 42, at 227. In addition, trade 
secrets are inconsistent with an academic teaching environment that emphasizes pub- 
lishing and student participation. Id., at 221. 

58. Id. at 12. 

59. For example, at the University of Washington Office of Technology Transfer, 111 
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as many states recognize that economic development is closely tied to 
higher education.*° New advances in university research often fuel 
growth in the business community, as local companies take advantage 
of the unique opportunities provided by higher-education centers.® 
This growth has also predictably generated industry support for uni- 
versity research. 


C. University/Industry Collaboration 


The new research culture sparked by Bayh-Dole facilitates the univ- 
ersity’s ability to provide patent protection for university research and 
has encouraged industry sponsorship. As the commercialization proc- 
esses promote the availability of important university research discov- 
eries, intellectual property protection becomes critical in order to protect 
the investment. Without adequate protection for sensitive research in- 
formation, the developing symbiotic research relationship between uni- 
versities and industry will be threatened. While universities historically 
had the ability to collaborate with industry prior to Bayh-Dole, fre- 
quently universities lacked the incentive and expertise to preserve 
proprietary rights in research. Subsequent to the passage of Bayh-Dole, 
two basic models of university/industry exchange developed. 

One model of university/industry collaboration involves government 
sponsorship of research. This model enhances and encourages the link 
between universities and industry through the patent process. This link 
between university and industry cultures stimulated another model of 
collaboration: direct research agreements between universities and in- 
dustry, without government sponsorship. 

These types of direct university/industry collaborations do not fall 
within the scope of Bayh-Dole, although such agreements are fostered 
by the Bayh-Dole Act. As a consequence, universities and industry 
developed a number of ambitious research projects involving direct 





inventions were disclosed in 1991 alone, and total income from royalties, license fees, 
and sale of biological materials exceeded $2,690,000. The majority of such income is 
recycled to support further research. Office of Technology Transfer, supra note 51, figures 
1 and 2. Other universities have also been successful in obtaining patents for university 
technologies: In 1991, MIT was issued 105 patents, University of California received 87, 
University of Texas received 83, Stanford 57. In total, American universities were issued 
1,346 patents in 1991, an increase of 117% from the 619 issued in 1986. U.S. Patents 
Issued to U.S. and Canadian Universities and Other Nonprofit Institutions in 1991 
(unpublished report, prepared by Ronald T. Coslick, Jr. at the University of Buffalo for 
AUTM). 

60. Baldwin, supra note 53, at 7, 8. See also AMERICAN ASSOCIATION OF STATE COLLEGES 
AND UNIVERSITIES, THE HIGHER EDUCATION-ECONOMIC DEVELOPMENT CONNECTION: EMERGING 
ROLES FOR PUBLIC COLLEGES AND UNIVERSITIES IN A CHANGING ECONOMY 24-25 (1986). 

61. Id. at 21-23 (discussing commercially successful state-sponsored research programs 
implemented at the University of Alabama, University of Texas at San Antonio, University 
of Ohio and University of California). 
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collaboration. Although some members of the academic community 
initially feared that industry collaboration would adversely affect the 
direction and openness of university research, these collaborations have 
created productive university/industry partnerships.™ 

The collaboration of universities and industry stimulates interdisci- 
plinary research projects. These projects link traditional academic dis- 
ciplines (basic research) with complex industry projects requiring a 
broad spectrum of expertise (applied research). This collaborative work 
also facilitates the transfer of university technology for public availa- 
bility and use because universities lack the expertise and resources to 
develop and market technology commercially.® The commercialization 





62. See Baldwin, supra note 53, at 5, 7, 8; see also Michael W. Armstrong, A 
Coalition to Barnstorm their Brainstorms, PHILADELPHIA Bus. J., Nov. 4, 1991, Sec. 1 at 
3 (discussing the proposed university/industry partnership between the University of 
Pennsylvania, the British Technology Group, the Ben Franklin Technology Center and 
ten other research institutions); How can Competitors Collaborate?, INsiwE R&D, Aug. 28, 
1991 at 4 (collaborative research effort between Eastman Kodak, Xerox, and the University 
of Rochester); Marsha F. Goldsmith, Leaders Attempt a Long-term Prognosis for the 
Health of American Medicine, 259 JAMA 1129 (Feb. 26, 1988) (discussing research 
collaboration between University of Chicago and Argonne National Laboratory); Lou 
Fintor, Private Dollars Increasingly Fuel Scientific Research, 83 J. NaT’L CANCER INsT. 
1526 (Nov. 6, 1991) (Dana-Farber Cancer Center allied with Swiss pharmaceutical com- 
pany Sandoz in $100 million dollar contract, University of Pittsburgh Medical Center’s 
Pittsburgh Cancer Institute teamed with Japanese pharmaceutical company Kanebo in $68 
million dollar contract, Scripps Research Institute forms partnership with Johnson & 
Johnson and PPG Industries); Hewlett-Packard Expands Research Capabilities Worldwide, 
Forms Partnership with Stanford, Bus. WirE, Feb. 23, 1989, available in LEXIS, Nexis 
Library (Hewlett-Packard establishes research center at Stanford University to increase 
speed of commercializing university technology); Why Monsanto Keeps Going Back to 
School, Bus. WK., Feb. 5, 1990; (Monsanto extends eight year $100 million biomedical 
research collaboration with Washington University). 

63. In the spring of 1982, the presidents of Stanford University, the California Institute 
of Technology, the University of California, Harvard University, and Massachusetts 
Institute of Technology convened a biotechnology conference at Pajaro Dunes, California. 
The conference examined the unique ethical and academic issues raised by university 
and industry collaboration, both in biomedical research and other areas of scientific 
research. Pajaro Dunes Conference Draft Statement, 9 J.C. & U.L. 533, 534 (1983) 
{hereinafter Pajaro Dunes Conference]. Although concerns regarding publication, secrecy, 
and teaching are still relevant, in large part university academic norms have been able 
to productively co-exist with industry partners. See infra note 71 and accompanying text. 

For a general discussion of the benefits arising from industry collaboration to federally 
funded research, see Council on Scientific Affairs & Council on Ethical and Judicial 
Affairs, Conflicts of Interest in Medical Center/Industry Research Relationships, 263 JAMA 
2790 (May 23/30, 1990) [hereinafter Council Report]. 

64. Government-University-Industry Research Roundtable, Industrial Research Insti- 
tute, Industrial Perspectives on Innovation and Interactions with Universities, 18 (1991); 
see also DAN DIMANCESCU AND JAMES BOTKIN, THE NEW ALLIANCE: AMERICAN’S R&D CONSORTIA 
100-101 (1986). For example, Stanford University’s Center for Integrated Systems focuses 
on dissolving traditional interdisciplinary barriers in computer hardware and software, 
coordinating various fields of expertise in an extremely successful university-industry 
research consortium. Id. at 154. See Pajaro Dunes Conference, supra note 64 at 534. 

65. Pajaro Dunes Conference, supra note 62, at 534. 
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of new technologies and inventions from university laboratories to the 
marketplace is often very costly.*° The resources of industry in devel- 
opment and marketing encourage greater commercial development of 
university discoveries.*” 

University interaction with industry allows many benefits for the 
university, including greater opportunity for students and post-doctoral 
fellows to gain practical experience, giving them a competitive edge 
for future employment. In addition, cooperative research programs 
benefit universities because they provide new sources of research fund- 
ing for scientists in an era of limited federal resources, which are 
diminishing even as the costs of conducting research skyrocket.” Fi- 
nally, collaboration may encourage greater productivity among faculty 
members. At least one study found that researchers receiving industry 
backing publish more frequently, apply for more patents, and carry 
greater administrative responsibilities.” However, these statistics may 
also be explained by possible industry preference for individuals with 
demonstrated productivity. 

The partnership of university and industry likewise benefits the 
private industrial sector. Industrial sponsors may receive an economic 
advantage from immediate access to university research results’? and 
the opportunity to work with academic researchers in cutting-edge 
fields.” Additionally, the university provides industrial sponsors with 


a wide range of interdisciplinary experts, allowing joint research pro- 





66. See Korn, supra note 42, at 200 n.47, 201. The costs of marketing in the 
biotechnology fields are especially high; see P. Roy Vagelos, Are Prescription Drug Prices 
High?, 252 SciENCE 1080: ‘‘[I]t takes 12 years, from synthesis to regulatory clearance, to 
bring a prescription drug to market in America. The average cost, which includes 
discovery and development, for one prescription medicine is $231 million.’’ Biotechnol- 
ogy development costs are expensive in large part because of complex government 
regulations designed to protect public safety. Korn, supra note 42, at 200 n.47, University- 
Industry Research Relationships, supra note 37, at 63. 

67. Especially in the pharmaceutical industry, the protection of proprietary rights is 
essential to justify developing a new drug. University-Industry Research Relationships, 
supra note 37, at 63. 

68. See Davis, supra note 43, at 34, 35. 

69. [T]he changing nature of biomedical research, exploiting the astounding ad- 
advances in molecular biology, immunology and neuroscience (to name only 
three), increasingly involves the use of very costly facilities, equipment, and 
techniques. As the tools of research have shifted from petri dishes and test 
tubes to DNA sequencers, MRI instrumentation and supercomputers, so too 
have its costs increased. The cost of science increases as research problems 
become more complex and the infrastructure needed to support inquiry grows 
more sophisticated and expensive. 

A Plan For Managing the Costs of Biomedical Research, supra note 17, at 6. See also 
Pajaro Dunes Conference, supra note 64, at 534. As federal funding has decreased, 
industry support has gradually gained momentum. Donald R. Fowler, University-Industry 
Research Relationships: The Research Agreement, 9 J.C. & U.L. 515, 515 (1983). 

70. Blumenthal, et. al, University-Industry Research Relationships in Biotechnology 
232 SCIENCE 1361, 1364 (June 13, 1986). 

71. Korn, supra note 42, at 199-200; Fowler, supra note 70, at 32. 

72. Korn, supra note 42, at 200; Council Report, supra note 64, at 2791. 
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jects that integrate several fields.”* The mutual benefits provided by 
collaboration have generated an increase of industry support in research 
that has accelerated basic university research into new areas of tech- 
nology.” 

This newfound economic success in increased grants and license 
revenues, however, is founded upon the ability of universities to secure 
proprietary rights in new inventions. Industrial licensees will have little 
incentive to license university inventions if the university cannot guar- 
antee limited exclusivity in the form of patent protection. Exclusivity 
is essential because of the relatively high costs associated with devel- 
oping technology for entry into the marketplace.”> Accordingly, industry 
sponsors will not continue to fund university research in the absence 
of adequate protection for proprietary information. 

As discussed earlier, there are two basic models for university/ 
industry research collaborations. Each model generates its own form of 
research document. The government-sponsored model utilizes grant 
application forms through federal funding agencies,”* whereas the di- 
rect-collaboration model utilizes a variety of negotiated cooperative 
research agreements.’’ Cooperative research agreements may contain an 
understanding that data will be owned or co-owned by the sponsor 
who pays for its development. Establishing proprietary rights may be 
complicated when a research project is sponsored by a combination of 
government and private funds.” Cooperative agreements are the basis 
of research and development done jointly by national laboratories and 
industry.” 

In cooperative research agreements, industry sponsors seek to protect 
proprietary research-related information by securing the confidentiality 
of such information for a limited period of time until patent protection 





73. Korn, supra note 42, at 200. 

74. For example, in 1991 the University of Washington was able to participate in 
611 separate research agreements with industrial sponsors, with total industrial support 
of $20 million. The University of Washington’s experience is not unique; a 1984 study 
of biotechnology companies that support university research indicates that the collabo- 
rations produced four times as many patent applications as private company research. 
Blumenthal et al, Industrial Support of University Research in Biotechnology, 231 SCIENCE 
242, 245 (Jan. 17, 1986). 

75. See University-Industry Research Relationships, supra note 37, at 63. 

76. See supra notes 13-15 and accompanying text. 

77. See Fowler, supra note 70, at 516. 

78. For example, Scripps Research Institute entered into a $300 million long-term 
research agreement with Sandoz Pharmaceuticals Corporation, which allegedly gives 
Sandoz the first rights to any and all discoveries made at Scripps. The agreement is 
being investigated by Congress because Scripps also receives $70 million per year from 
the National Institutes of Health, effectively using government funding to subsidize a 
private corporation. See Anthony DePalma, Universities’ Reliance on Companies Raises 
Vexing Questions on Research, N.Y. TIMES, Mar. 17, 1993, at B8. 

79. See Alan Schriesheim, Toward a Golden Age for Technology Transfer, Issues Sci. 
& TECH., (Winter 1990-91). 
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has been obtained.*° The ability of a public university to protect data 
developed under such an agreement may be challenged on the basis of 
public disclosure law.*: Consequently, the extent to which confidenti- 
ality of joint research activities between public universities and private 
entities can be protected by cooperative research agreements with con- 
fidentiality provisions is uncertain.*? The promotion of open govern- 
ment via public disclosure law and the tenuous protection for grant 
proposals illustrates the delicate balance of competing values. Under 
existing federal government policies and nonspecific state disclosure 
exemptions, the inadequate protection for grant proposals held by 
public agencies conflicts with another aspect of the grant proposal: its 
intellectual property content. 


II. IMPACT OF DISCLOSURE ON PATENT PROTECTION 


The unfunded grant application and other research-related documents 
contain differing levels of proprietary information. Proprietary infor- 
mation, or intellectual property,® is afforded constitutional protection 
that reflects the differing values of information. This federal protection 
is grounded in Article I of the United States Constitution, which 
provides that ‘‘[t]he Congress shall have power ... To promote the 
Progress of Science and useful Arts, by securing for limited Times to 
Authors and Inventors the exclusive Right to their respective Writings 
and Discoveries.’’* 


This constitutional provision enabled Congress to enact the Patent 
Act®®> and the Copyright Act.*® Generally, the Patent Act provides 





80. See Nelkin, supra note 13, at 15, 16. Most industrial research agreements contain 
provisions that allow for the confidentiality of research information until patent protection 
has been obtained. Fowler, supra note 70, at 524, 525. As soon as a patent application 
has been filed, the investigator is free to publish the results of the research in the forum 
of his or her choice. Id. at 525. 

81. See KIRO, Inc., v. Washington State University, No. 91-2-00160-8 (Whitman 
County Super. Ct. filed Nov. 4, 1991). KIRO, a Seattle television station, requested tapes 
of beavers being killed in traps as part of ongoing research at Washington State University 
(WSU). The research was conducted in collaboration with the Fur Institute of Canada, 
which canceled its research contract with WSU after the tapes were requested through 
public disclosure law. The Institute claimed the release of the materials would impair 
the ability of the Institute to patent the trap tested in the videotapes. The court denied 
the disclosure request and ruled that the tapes were protected by principles of academic 
freedom and an exemption of public disclosure law protecting vital governmental inter- 
ests. Eric Sorensen, WSU Needn’t Release Tapes of Beaver Deaths, SPOKESMAN-REVIEW 
(Spokane, Washington) Dec. 2, 1991 at B1. 

82. Public universities are subject to state public disclosure laws which provide 
varying protection for university research-related documents, while private universities 
are not. Consequently, public universities may be at a disadvantage in terms of the level 
of confidentiality that may be contractually assured. 

83. Intellectual property refers to intangible proprietary rights that attach to infor- 
mation. 

84. U.S. Const. art. I, § 8. 

85. 35 U.S.C. §§ 1-135 (1988). 

86. 17 U.S.C. §§ 101-810 (1988). 
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inventors with the right to exclude others from manufacturing, using 
and selling their inventions for a limited period of time, and the 
Copyright Act protects the exclusive rights of authors to copy and 
publicly disseminate their works. In addition, state law may provide 
additional intellectual property protection in the form of trade secret 
law, protecting against the misappropriation of confidential information 
used in a business for competitive advantage.®’ State trade secret law 
is not preempted by federal patent law; instead it provides comple- 
mentary protection to even potentially patentable subject matter.® 

Patent protection strives to achieve the delicate balance between 
incentives for economic productivity and the public interest in disclo- 
sure of newly acquired knowledge.®® When intellectual property law is 
confronted with the mechanics of public disclosure law, those incen- 
tives may be destroyed. The friction caused by premature disclosure 
and the potential devastating consequences are especially apparent in 
the area of patent law. 

The Patent Act seeks to encourage and reward innovation and useful 
discoveries by giving the inventor exclusive rights in the invention for 
a seventeen-year period.*® However, the subject matter covered by the 
patent becomes part of the public knowledge base immediately upon 
grant of the patent. The information is thus made available for use in 
advancing the state of technology. The ultimate goal of patent law is 


to encourage new technology while promoting timely disclosure for 





87. See supra note 58. 

88. Trade secret law and patent law have co-existed in this country for over one 
hundred years. Each has its particular role to play, and the operation of one does not 
take away from the need for the other. Trade secret law encourages the development and 
exploitation of those items of lesser or different invention than might be accorded 
protection under the patent laws, but which items still have an important part to play 
in the technological and scientific advancement of the Nation. 

Kewanee Oil Co. v. Bicron Corp., 416 U.S. 470, 493, 94 S. Ct. 1879, 1892 (1974). 

89. The economic philosophy behind the clause empowering Congress to grant patents 
and copyrights is the conviction that encouragement of individual effort by personal gain 
is the best way to advance public welfare through the talents of authors and inventors 
in Science and useful Arts. 

Mazer v. Stein, 347 U.S. 201, 219, 74 S. Ct. 460, 471 (1954). 

90. The Patent Act in relevant part provides: 

Whoever invents or discovers any new and useful process, machine, manufac- 
ture, or composition of matter, or any new and useful improvement thereof, 
may obtain a patent therefor, subject to the conditions and requirements of this 
title. 

35 U.S.C. § 102 (1988). 

The Act additionally provides that 
[e]very patent shall contain a short title of the invention and a grant to the 
patentee, his heirs or assigns, for the term of seventeen years, . . . of the right 
to exclude others from making, using, or selling the invention throughout the 
United States, and if the invention is a process, of the right to exclude others 
from using or selling throughout the United States... . 

35 U.S.C. § 154 (1988). 
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public benefit.*: The following discussion will examine the basic struc- 
ture and requirements of patent law and the effect of public access to 
proprietary information. 

The grant of a patent has often been likened to a contract between 
the inventor and society; the inventor promises to disclose the invention 
to the public in return for society’s promise to grant the inventor a 
limited monopoly on manufacture, use and sale of the invention.” 
Society does not grant this monopoly to every invention, however. The 
public policy disfavoring monopolies demands that only inventions 
actually advancing human knowledge in the useful arts receive patent 
protection.** A high standard of patentability thus encourages research 
and development efforts toward useful discoveries that add to the sum 
of society’s knowledge, and excludes inventions that merely rearrange 
knowledge existing in the public domain. The Patent Act maintains 
this high standard for patentable inventions by requiring that inventions 
be useful, novel,®> and nonobvious.” 

The requirements of novelty and nonobviousness are grounded in the 
policy that monopolies should not be granted if they withdraw infor- 
mation already available to the public as prior art.” As a result, these 
two requirements would be especially impacted by the disclosure of 
information prior to patent application. 





91. See Graham v. John Deere Co., 383 U.S. 1, 9, 86 S. Ct. 684, 689 (1966). 

92. Application of Bayer, 568 F.2d 1357, 1358 (C.C.P.A. 1978), see also Boonin, 
supra note 53, at 258. 

93. ‘“‘Only inventions and discoveries which furthered human knowledge, and were 
new and useful, justified the special inducement of a limited private monopoly.’’ Graham 
v. John Deere Co., 383 U.S. 1, 9, 86 S. Ct. 684, 689 (1966). 

94. ‘‘Whoever invents or discovers any new and useful process, machine, manufac- 
ture, or composition of matter ... may obtain a patent therefor... .’’ 35 U.S.C. § 102 
(1988). 

95. A person shall be entitled to a patent unless- 

(a) the invention was known or used by others in this country, or patented or 
described in a printed publication in this or a foreign country, before the 
invention thereof by the applicant for patent, or 

(b) the invention was patented or described in a printed publication in this 
or a foreign country or in public use or on sale in this country, more than 
one year prior to the date of the application for patent in the United States 


35 U.S.C. § 102 (1988). 

96. A patent may not be obtained though the invention is not identically disclosed 
as set forth in section 102 of this title, if the differences between the subject matter 
sought to be patented and the prior art are such that the subject matter as a whole would 
have been obvious at the time the invention was made to a person having ordinary skill 
in the art to which said subject matter pertains. 

35 U.S.C. § 103 (1988). 

97. ‘‘Prior art’’ is a term of art in patent law that refers to the state of knowledge at 
the time of the invention. Graham v. John Deere, 383 U.S. at 15. Prior art may include 
previous patents or any other relevant information that is publicly accessible. Kimberly- 
Clark Corp. v. Johnson & Johnson, 745 F.2d 1437, 1453 (Fed. Cir. 1984); see also In re 
Carlsor, 983 F.2d 1032 (Fed. Cir. 1992). 
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The novelty requirement of section 102(b) renders a patent invalid if 
it is anticipated by previous public disclosure prior to filing, specifically 


if ‘‘the invention was ... described in a printed publication in this 
. .. country .. . more than one year prior to the date of the application 
for patent in the United States ... .’’* Anticipation occurs when ‘“‘all 


of the elements and limitations of the claim are found within a single 
prior art reference.’’®® The test is whether the claimed invention and 
the prior art reference are the same as viewed by a person with ordinary 
skill in the relevant field. 

Thus, when an anticipating publication becomes publicly available, 
a one-year grace period commences, during which time the inventor 
must file for a patent application. If the inventor does not file within 
the one-year period, he or she is forever barred, under section 102(b), 
from receiving patent protection for the disclosed invention.’ However, 
many foreign countries do not provide a one-year grace period; foreign 
patent rights may be compromised immediately upon public dissemi- 
nation.' 

The touchstone of the section 102(b) bar is public availability, and 
the federal courts of appeal have interpreted ‘‘printed publication’’ in 
light of public access.*** Accordingly, college theses have been found 
to be printed publications when they are catalogued, indexed, and 
made available to members of the public." More ominously for uni- 





98. 35 U.S.C. § 102(b) (1988). 

99. Scripps Clinic & Research Found. v. Genentech Inc., 927 F.2d 1565, 1576 (Fed. 
Cir. 1991). See also Minnesota Mining & Mfg. Co. v. Johnson & Johnson Orthopaedics, 
Inc., 976 F.2d 1559, 1572 (Fed. Cir. 1992); In re Spada, 911 F.2d 705, 708 (Fed. Cir. 
1990). 

100. Scripps, 927 F.2d at 1576; In re Carlson, 983 F.2d 1032, 1037 (Fed. Cir. 1992). 
101. The one-year statutory bar provision of § 102(b) implements several objectives: it 
prevents the removal of inventions from the public domain after they have become freely 
available; it favors prompt filing; and it prevents the inventor from exploiting his 
invention beyond the seventeen-year statutory period. General Electric Co. v. United 
States, 654 F.2d 55, 61 (Ct. Cl. 1981). 
102. See Charles R.B. Macedo, First-To-File: Is American Adoption of the Internal 
Standard in Patent Law Worth the Price?, 2 CoLum. Bus. L. REv. 543, 553 (1988). 
103. The statutory phrase ‘‘printed publication’’ has been interpreted to give effect 
to ongoing advances in the technologies of data storage, retrieval, and dissem- 
ination. Because there are many ways in which a reference may be disseminated 
to the interested public, ‘‘public accessibility’’ has been called the touchstone 
in determining wheiher a reference constitutes a ‘‘printed publication’’ bar 
under 35 U.S.C. § 102(b). 
In Re Hall, 781 F.2d 897, 898-99 (Fed. Cir. 1986). See also Northern Telecom, Inc. v. 
Datapoint Corp., 908 F.2d 931, 936 (Fed. Cir. 1990) (documents generally available are 
102(b) printed publications, inquiry is access through the exercise of reasonable diligence); 
Mobil Oil Corp. v. Amoco Chemicals Corp., 779 F. Supp. 1429, 1489 (D. Del. 1991) 
(modern focus is on accessibility to interested members of public). 
104. Hall, 781 F.2d at 899-900 (holding that a single catalogued thesis in a university 
library did allow sufficient public access and therefore barred a subsequent patent 
application). But c.f. Application of Bayer, 568 F.2d 1357 (C.C.P.A. 1978) (holding that 
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versity researchers, a federal district court recently held that a grant 
application available through public disclosure law was a publicly 
accessible document, and therefore qualified as a ‘‘printed publication’ 
under 102(b).*°° The court noted that 


[djefendant contends that the grant proposal was not a printed 
publication because, although available to the public upon request 
from NSF, it was not subject-matter indexed and had a vague title 
... that would not have disclosed its relevance to one interested 
in PCR-related technology. However, plaintiff points out that the 
Khorana Grant Proposal was indexed by title, author, institution 
and grant number; has been available upon request from NSF 
under the Freedom of Information Act; and was cited by grant 
number on the first page of Panet & Khorana. Any researcher 
interested in DNA replication is likely to have been familiar with 
Panet & Khorana and therefore would have been alerted to the 
relevance of the Khorana grant proposal both from the reference 
to the grant proposal and from the identity of its author, who was 
widely recognized as a pioneer in the field of DNA synthesis. The 
court thus agrees ... the title of the Grant Proposal, taken in 
combination with Dr. Khorana’s reputation, would lead anyone 
interested in DNA synthesis or replication to believe that the 
reference was pertinent to such technology.’ 


This precedent is consistent with the underlying policy of section 
102(b), which does not grant patent protection to inventions already 
within the public domain. However, this precedent may severely jeop- 
ardize the ability of universities to protect patent rights for university 
research. If a university is subject to public disclosure law, absent a 
relevant exemption for research documents, the mere creation of the 
documents as agency records may place their contents in the public 
domain, whether or not they are ever actually disclosed. The relevant 
inquiry under section 102(b) is accessibility; it is immaterial whether 
anyone has actually requested to see the document.’ The critical 
question is whether one skilled in the relevant art could find it.’ 





a thesis held in a private room awaiting shelving was not sufficiently available to the 
public to bar a subsequent patent application); In Re Cronyn, 890 F.2d 1158 (Fed. Cir. 
1989) (holding that undergraduate theses that were not indexed or catalogued were not 
sufficiently disseminated to trigger the 102(b) statutory bar). See also Kathleen M. Capano, 
Cheryl A. Hoey, and Claudia M. Zuch, Comment, In Re Cronyn: Can Student Theses 
Bar Patent Applications?, 18 J.C. & U.L. 105 (1991). 

105. E.I. Du Pont De Nemours & Co. v. Cetus Corp., No. C-89-2860 MHP, 1990 U.S. 
Dist. WL 305551 (N.D. Calif. Dec. 3, 1990). 

106. Id. at *10 n.7. 

107. In re Carlson, 983 F.2d 1032, 1037 (Fed. Cir. 1992). 

108. ‘‘The proponent of the publication bar must show that prior to the critical date 
the reference was sufficiently accessible, at least to the public interested in the art... .”’ 
Hall, 781 F.2d at 899. 
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Even if the research document does not completely anticipate an 
entire claim under section 102(b), it may still be considered prior art 
for purposes of an obviousness determination. Under section 103, no 
patent will issue on an invention that is obvious at the time it is 
made.'®® The nonobvious standard requires that a claimed invention 
represent a sufficient advance over the prior art to warrant a patent.'° 
This criterion ensures that only truly innovative and inventive discov- 
eries will be granted patent protection, restricting the patent monopoly 
to those discoveries that further human knowledge." 

Obviousness is determined through a three-fold inquiry into (1) the 
scope and content of the prior art at the time the invention was made, 
(2) the differences between the prior art and the invention at issue, and 
(3) the level of ordinary skill of a hypothetical person in the pertinent 
art.''2 A patent may be rejected on a combination of references or on 
the prior art taken as a whole.'"* As discussed previously, the inventor’s 
own disclosed application could thus become part of the prior art 
against which the claimed invention is weighed. 

If the inventor’s disclosed application, together with other references, 
would render an invention obvious, it will not receive patent protection. 
In the obviousness determination, the inventor’s skill is irrelevant. 
Rather, the patent examiner must step into the shoes of a ‘‘hypothetical 
person of ordinary skill in the art’’ who is charged with having knowl- 


edge of all material prior art.’ If the pertinent art is cutting-edge 
research in a particular field, the skill of such a hypothetical person 
may be quite high, and disseminated research methodologies may 
sufficiently render ensuing inventions obvious to such a person.''® The 


mere suggestion of a method or composition may preclude later pat- 
entability.'"® 





109. 35 U.S.C. § 103 (1988). 

110. Graham v. John Deere Co. of Kansas City, 383 U.S. 1, 14, 86 S. Ct. 684, 692 
(1966). The nonobviousness requirement has its origins in the common law requirement 
of ‘‘invention’’ forth by the Supreme Court in Hotchkiss v. Greenwood, 52 U.S. 248 
(1850). Hotchkiss promulgated a standard that demanded an inventor evidence a degree 
of ingenuity and skill beyond that possessed by an ordinary mechanic acquainted with 
the business. The invention had to be the work of a skilful inventor, not merely a skilled 
mechanic. Id. at 265. The Supreme Court interpreted the Congressional enactment of § 
103 as an attempt to codify and clarify the Hotchkiss standard. Graham v. John Deere, 
383 U.S. at 17, 86 S. Ct. at 693. 

111. Graham v. John Deere, 383 U.S. at 9, 86 S. Ct. at 689. 

112. Id. at 17. 

113. In re Beattie, 974 F.2d 1309, 1312 (Fed. Cir. 1992); In re Merck & Co., Inc., 800 
F.2d 1092, 1098 (Fed. Cir. 1986); Deep Welding, Inc. v. Sciaky Bros., Inc. 417 F.2d 
1227, 1234 (7th Cir. 1969). 

114. Graham v. John Deere, 383 U.S. at 17, 86, S. Ct. at 693, Kimberly-Clark Corp. v. 
Johnson & Johnson, 745 F.2d 1437, 1454 (Fed. Cir. 1984). 

115. See, e.g., In re Merck, 800 F.2d at 1097. 

116. In re Oetiker, 977 F.2d 1443, 1447 (Fed. Cir. 1992); In re Vaeck, 947 F.2d 488, 
493 (Fed. Cir. 1991); In re Merck, 800 F.2d at 1097. 
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Grant applications and other research documents contain information 
whose value may not be immediately ascertainable. It may be impossible 
initially to determine what information will have practical significance 
until the research has taken place. Consequently, even if a university 
attempts to avail itself of a public disclosure exemption that protects 
patentable information, it may be impossible to determine accurately 
what information would fall within the exemption. If disclosure is 
compelled, valuable information may be disseminated, thus invalidating 
future patent rights. Such a result is inconsistent with the Congressional 
mandate of the Bayh-Dole Act to encourage and protect the patentability 
of federally funded inventions. The best means to preserve the intel- 
lectual property rights contained within research documents is to with- 
hold the entire document until such protection has either been secured 
or determined unnecessary. 


Ill. THE First AMENDMENT AND THE PRINCIPLE OF ACADEMIC FREEDOM 


The premature public release of research documents may impinge 
upon the academic freedom of investigators. A tension exists between 
the public’s right to know how government funds are being spent and 
the scholar’s right to pursue knowledge. Academic freedom is a mul- 
tifaceted doctrine that arises from the First Amendment of the U.S. 
Constitution.” Academic freedom can be defined as the absence of or 
protection from restraints and pressures from internal or external sources 
designed to or having the effect of inhibiting the freedom of scholars 
in studying, discussing, or publishing ideas and opinions.’* Thus, the 
core values of academic freedom are unfettered inquiry and dissemi- 
nation of knowledge. 

The scope and foundation of this Constitutional guarantee is not well- 
defined. An essential aspect of academic freedom is, however, to 
insulate and protect scholarship and education from undue influ- 
ences.''® The components of this doctrine include freedom and protec- 
tion of academic speech and thought for both institutions and individual 
faculty members and students, as well as protection for promotion and 
tenure decisions, admission and evaluation of students, and of research 
activities.'2° One controversial aspect of this doctrine is the underlying 





117. It is important to note that state constitutions may provide similar or additional 
protection and should not be overlooked. See generally Brennan, State Constitutions and 
the Protection of Individual Rights, 90 Harv. L. REv. 489 (1977); Robert F. Utter, Freedom 
& Diversity in a Federal System: Perspectives on State Constitutions and the Washington 
Declaration of Rights, 7 Univ. PuGet Sounp L. REv. 491 (1984). 

118. Fritz Machlup, On Some Misconceptions Concerning Academic Freedom, ACa- 
DEMIC FREEDOM AND TENURE—A HANDBOOK OF THE AMERICAN ASSOCIATION OF UNIVERSITY 
PROFESSORS 177, app. B at 178 (Louis Joughin ed., 1967). 

119. J. Peter Byrne, Academic Freedom: A ‘‘Special Concern of the First Amendment’, 
99 YALE L.J. 251, 252, 255 (1989). 

120. Robert M. O’Neil, Academic Freedom & the Constitution, 11 J.C. & U. L. 275, 
278 (1984). 
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concept that particular academic functions are uniquely understood by 
academics and their institutions and should fall under the exclusive 
domain of the university community.’2* To some, this concept shows 
the university to be an elite institution, wishing to abide only by its 
own internal rules. To others, this concept simply acknowledges that 
scholars and the university community have specialized knowledge 
which must be taken into account when university-related actions are 
reviewed.'2? Some have asserted that great deference should be shown 
to the process and decision-making functions of the academic com- 
munity to the extent that courts may be involved in examining such 
academic functions.’ Arguably, the purpose of academic freedom is 
to enable the University to fulfill its mission of attaining the highest 
level of community scholarship.’ 

In order to preserve academic freedom, it has been asserted that the 
confidentiality of internal academic functions must be protected by the 
courts because exposure of candidly supplied information may chill the 
university’s ability to exercise these functions freely, without bias or 
influence.'?> Indeed, the ultimate goal of academic freedom, as ex- 
pressed by the American Association of University Professors and the 
Association of American Colleges, is to allow the university to fulfill 
its mission to promote ‘‘the common good”’ by ‘‘the free search for 
truth and its free exposition.’’!?6 

The concept of academic freedom has special significance for scien- 
tific research activities. Constitutional scholars and courts have both 
explicitly and implicitly recognized that research is protected as an 
element of academic freedom.'”” Science is itself an intellectual disci- 
pline in which ideas are conceived and their merit tested by an accepted 
method.'”* Scientists engaged in research should be able to select and 
pursue research, publish results of research, and have the value of the 
research judged first by peers. 12° 

Peer review is a final quality control and serves the public interest 
by helping to ensure the validity of the published research. It is 
precisely in this preliminary phase of scientific inquiry, when an idea 





121. Byrne, supra note 190, at 273. 

122. See Howard Mumford Jones, The American Concept of Academic Freedom, 
ACADEMIC FREEDOM AND TENURE—A HANDBOOK OF THE AMERICAN ASSOCIATION OF UNIVERSITY 
PROFESSORS 224 app. D at 238-39. 

123. Bryne, supra note 120, at 254. 

124. Id. at 340. 

125. Id. at 319-20. 

126. American Association of University Professors, 1940 Statement of Principles on 
Academic Freedom and Tenure, with 1970 Interpretive Comments, PoLicy DOCUMENTS 
AND REPORTS 3 (1990). 

127. Michael D. Davidson, First Amendment Protection for Biomedical Research, 19 
Ariz. L. Rev. 893, 909 (1977); John A. Robertson, The Scientist’s Right to Research: A 
Constitutional Analysis, 51 S. Cat. L. REv. 1203, 1218 (1977). 

128. See supra notes 19-28 and accompanying text. 

129. Jones, supra note 123, at 231. 
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is formulated and expressed in a grant proposal, that academic freedom 
may be at its most vulnerable. At that point, the objective scientific 
discourse through peer input is critical in helping the investigator hone 
research ideas. The value of peer review applied to a research proposal 
lies within the free exchange of ideas among qualified scientists.'*° 
Such an exchange is an essential requirement for pursuit of scientific 
truth. The public disclosure of an unfunded grant proposal would 
consequently chill the freedom of the scientist and hamper the oppor- 
tunity to engage freely in discourse among scientific peers. It could 
additionally interject external political pressures on the scientists charged 
with responsibility for providing peer review.’*' In short, the system 
for unfettered exchange would be undermined by exposure of proposals 
to public scrutiny. This outside pressure could seriously compromise 
the impartiality of the peer review system.1? 

While unfunded grant proposals should be protected under the re- 
search facet of the doctrine of academic freedom, it is unclear what 
level of judicial protection will be given to these documents. The 
existing court decisions involving the application and boundaries of 
the privilege of academic freedom do not directly address unfunded 
grant proposals. An analysis of these decisions, however, may give 
insight into the courts’ reasoning and the ultimate availability of pro- 
tection for grant applications from compelled disclosure. 

The U. S. Supreme Court first recognized the importance of academic 
freedom in Sweezy v. New Hampshire,‘ in which the Court upheld a 
university lecturer’s right to refuse to testify about the contents of a 
lecture on due-process grounds. In a concurring opinion, Justice Frank- 
furter articulated the special concerns inherent in academic settings: 


Progress in the natural sciences is not remotely confined to find- 
ings made in the laboratory. Insights into the mysteries of nature 
are born of hypothesis and speculation . . . . For society’s good— 
if understanding be an essential need of society—inquiries into 
these problems, speculations about them, stimulation in others of 
reflection upon them, must be left as unfettered as possible... . 
This means the exclusion of governmental intervention in the 
intellectual life of a university. It matters little whether such 
intervention occurs avowedly or through action that inevitably 
tends to check the ardor and fearlessness of scholars, qualities at 
once so fragile and so indispensable for fruitful academic labor.’ 





130. Byrne, supra note 120, at 275. 

131. See Bryne, supra note 120, at 278, n. 102-03. 

132. See 60 Minutes: Michael Carey M.D. (CBS television broadcast, January 24, 1993) 
(transcript on file with author) wherein animal activists are alleged to have applied 
political pressure to eliminate U.S. Army funding for Dr. Michael Carey’s brain injury 
studies utilizing cats. See also infra note 148. 

133. 354 U.S. 234, 77 S. Ct. 1203 (1956). 

134. Id. at 261, 262 (Frankfurter, J., concurring). 
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The First Amendment privilege of academic freedom has more. re- 
cently been recognized as applicable to academic research by the Court 
of Appeals for the Seventh Circuit. In Dow Chemical v. Allen,** the 
court stated that ‘‘constitutional protection ... afforded by the First 
Amendment extends as readily to the scholar in the laboratory as to 
the teacher in the classroom.’’** In Dow Chemical, a manufacturer of 
an herbicide subpoenaed all notes, reports, working papers and raw 
data relating to ongoing incomplete animal-toxicity studies at the Uni- 
versity of Wisconsin. The court protected the University’s research 
information from forced disclosure and recognized that the appropria- 
tion and scrutiny of the university research by third parties could have 
a significant impact on the scientists and their work.'*? The court 
determined that compelled disclosure would ‘‘threaten substantial in- 
trusion into the enterprise of university research.’’'** The court recog- 
nized the substantial intrusion of disclosing ongoing research and 
acknowledged its chilling effect on academic research. The court spe- 
cifically discussed the potential misappropriation of research results by 
a biased third party, the fear of additional disclosure in the future, and 
the potentially severe harm to the integrity of the research and to the 
investigators’ careers.'*° While the court noted that there may be in- 
stances in which the First Amendment privilege of academic freedom 
is waived, it also held that a compelling need must exist in order to 
prevail over the privilege of academic freedom.'*° 

As a result, the court in Dow Chemical held that the ongoing research 
notes and data of a University researcher were not discoverable by 
subpoena because the great intrusion into the enterprise of university 
research was not outweighed by the need for the information.’*: The 
court reasoned that premature disclosure of the research information 
would put the study itself in jeopardy, not only because of the impact 
on the individual scientists, but because of the public’s potential loss 
of the new knowledge from the publicly funded research study.'*? 

In this respect, a close analogy exists between situations in which 
research data are sought by litigants via subpoena and situations in 
which an unfunded grant proposal is sought via public disclosure law. 
In each such instance, there exists a potential for creating a chilling 
effect on academic freedom. The judicial determination regarding 
whether to protect research data and preliminary information from 





135. 672 F.2d 1262 (7th Cir. 1982). 

136. Id. at 1275. 

137. Id. at 1276. 

138. Id. 

139. Id. Accord Deitchman v. E.R. Squibb & Sons, Inc., 740 F.2d 556, 560-61 (7th 
Cir. 1984). 

140. Dow Chemical, 672 F.2d at 1275, Sweezy v. New Hampshire, 354 U.S. at 262. 

141. Dow Chemical, 672 F.2d at 1276-77. 

142. Id. at 1276. See also Angela R. Holder, The Biomedical Researcher and Subpoe- 
nas: Judicial Protection of Confidential Medical Data, 12 Am. J.LAW & MED. 410 (1986). 
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compelled disclosure may be especially influenced by whether the 
information sought relates to research in progress as opposed to research 
with already-published results. ** 

The research privilege of academic freedom has also been recognized 
by the Court of Appeals for the Second Circuit in In Re Application of 
R.J. Reynolds Tobacco Co.'** The Reynolds court determined the extent 
to which medical researchers from the Mount Sinai School of Medicine 
and the American Cancer Society would be required to comply with a 
subpoena for scientific research data. The court acknowledged that 
academic freedom for research may constitute a qualified privilege that 
should be balanced against the competing interests favoring disclosure 
to determine whether forced disclosure of the information was reason- 
able. *45 

When issues of academic freedom arise in the course of protection 
for research activities, it necessarily involves the academic creativity 
that lies at the heart of the First Amendment privilege.**° The unfunded 
grant proposal contains the university investigator’s theories and aca- 
demic work; the premature disclosure of that work may directly affect 
the content and future of university research. Forced compliance with 
a disclosure request could limit the investigator’s freedom to select 
research areas without fear of criticism. The investigator would also be 
deprived of an objective scientific review because the disclosure would 


open the unfunded proposal to public criticism and political pressure. 
Disclosure could cause disruption potentially leading to the kind of 
content-based restriction struck down in Sweezy v. New Hampshire. 
The Dow Chemical court did not characterize such disclosure requests 
and attempts to compel research information as ‘‘direct or even potential 





143. Robert M. O’Neil, Scientific Research and the First Amendment: An Academic 
Privilege, 16 U.C. Davis L. Rev. 837, 839 (1983). It is also important to distinguish 
between situations in which a scientist has agreed to testify as an expert witness and is 
expressing an opinion based in part upon research data versus situations in which neither 
the scientist nor the scientist’s work is directly involved in the litigation. Id. 

144. 880 F.2d 1520 (1989). 

145. Id. at 1529-30. 

146. In a distinctly different facet of academic freedom regarding a tenure decision, 
the U.S. Supreme Court in University of Pennsylvania v. EEOC, 493 U.S. 182, 110 S. 
Ct. 577 (1990), attempted to clarify the boundaries of the First Amendment. The court 
held that a tenure peer review committee’s materials were not protected by the First 
Amendment privilege of academic freedom, ruling that the academic freedom protects 
only situations where the government is attempting to direct the content of speech 
engaged in at the University. In University of Pennsylvania, the University was trying 
to protect from disclosure the confidential evaluations of faculty members’ submitted for 
tenure review. Id. at 587-88. The plaintiff claimed that the University’s actions were 
unlawful discrimination. The University argued that a chilling effect would occur on the 
evaluation process if such evaluations were discoverable in litigation. However, the Court 
was not willing to find this concern merited First Amendment privilege protection in 
the context of a tenure/discrimination case in litigation. 

As a tenure/discrimination case, the University of Pennsylvania decision is distinguish- 
able from disclosure requests for research information. 
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suppression of speech, but rather as the indirect constraint which it 
was.’’'*” Thus, compelled disclosure of research information could cause 
harm by chilling academic freedom.'* 

Special interest groups may seek preliminary research documents to 
discredit the researcher’s expression in a still-evolving research idea 
and to impede funding.’*® There is a critical distinction between the 
public’s interest in access to grant proposals which are funded and 
those which are not funded. This distinction is the difference between 
the public’s ability to direct general government funding decisions as 
opposed to public review and comment upon specific research proposals 
containing scientists’ preliminary ideas. The First Amendment should 
serve to protect the integrity of the scientist’s expression of preliminary 
ideas against groups seeking to impose their political beliefs and values, 
ultimately restricting or eliminating free expression.'*° 


IV. FREEDOM OF INFORMATION ACT 


As discussed earlier, Congress enacted the Freedom of Information 
Act (FOIA) to encourage disclosure of public agency documents and to 
allow private citizens access to government information.'*' The Act was 
intended to encourage the accountability of public officials through 
citizen monitoring’*? and encourage exchanges of information between 
agencies and citizens as well as between different agencies.’ The 





147. O’Neil, supra note 121, at 284. 

148. The privilege of academic freedom was characterized as a First Amendment 
restriction on government neutrality in funding in Finley v. National Endowment for the 
Arts, 795 F. Supp. 1457 (C.D. Cal. 1992). The court recognized that just as government 
funding of university activities is subject to First Amendment constraints, so too is 
government funding of the arts: 

The right of artists to challenge conventional wisdom and values is a cornerstone 

of artistic and academic freedom, no less than the rights of scientists funded 

by the National Institutes of Health. 
Id. at 1475. Science and the Arts have been analogized as enjoying comparable First 
Amendment protection. Steven Goldberg, The Constitutional Status of American Science, 
1 Law Forum 1, 29 (1979). 

149. In another instance, an animal rights organization obtained a draft unfunded 
grant proposal stolen by a university employee and issued a publication primarily devoted 
to attacking the researcher’s preliminary work in an effort to impede funding. The 
publication included postcards for its readership to send to the director of NIH, state 
Congressional representatives, and the university president. See Monkeying around With 
AIDS Money at UW, 10 Progressive Animal Welfare Society Newsletter, December 1988. 
This incident demonstrates the ability of special interest groups to politicalize the research 
funding process. 

150. See Robertson, supra note 128, at 1279. 

151. See Glen O. Robinson, Access to Government Information: The American Expe- 
rience, 14 FED. L. REv. 35, 39. 

152. Anthony T. Kronman, The Privacy Exemption to the Freedom of Information Act, 
9 J. LEGAL StuDIES 727, 733 (1980). Professor Kronman points out that officials in public 
office may act in their own private interest rather than for the public welfare, and 
consequently the threat of public exposure may deter this type of opportunistic behavior. 

153. Id. at 737, 738. 
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scope of FOIA is finite; the goals of accessibility and accountability are 
also balanced against the need to keep the costs of acquiring and 
disclosing government information to a minimum.'™ Further, the gov- 
ernment may often acquire information that has economic value to its 
original possessor.'®® The value of this information may be compromised 
if it is made available to the public. 

Responding to the conflict between open government and the need 
to protect information, Congress recognized the need to protect agency 
documents under certain circumstances. The Act thus provides for 
several exemptions barring public access.*** The Act also necessarily 
limits the definition of ‘‘agency records’’ to records in the possession 
of the agency. 

Under the Act, an agency must ‘‘upon any request for records which 
(A) reasonably describes such records and (B) is made in accordance 
with published rules ... make the records promptly available to any 
person.’’*®? The threshold inquiry in any FOIA request is whether the 
records requested are ‘‘agency records’’. The U. S. Supreme Court has 
recognized that private organizations participating in federally funded 
research are not themselves federal ‘‘agencies’’ subject to the disclosure 
law. Therefore, data generated under a federally funded research grant 





154. Id. at 734-35. Professor Kronman emphasizes that when the government discloses 
information, public officials will be more cautious in their written communications, 
ultimately reducing the reliability of written government records. As a result, the costs 
of acquiring and transmitting information will increase. 

155. Id. at 736. 

156. The exemptions are set forth at 5 U.S.C. § 552(b): 

(1)(A) specifically authorized under criteria established by an Executive order 
to be kept secret in the interest of national defense or foreign policy and (B) 
are in fact properly classified pursuant to such Executive order; 
(2) related solely to the internal personnel rules and practices of an agency; 
(3) specifically exempted from disclosure by statute ... provided that such 
statute (A) requires that the matters be withheld from the public in such a 
manner as to leave no discretion on the issue, or (B) establishes particular 
criteria for withholding or refers to particular types of matters to be withheld; 
(4) trade secrets and commercial or financial information obtained from a person 
and privileged or confidential; 
(5) inter-agency or intra-agency memorandums or letters which would not be 
available by law to a party other than an agency in litigation with the agency; 
(6) personnel and medical files and similar files the disclosure of which would 
constitute a clearly unwarranted invasion of personal privacy; 
(7) records or information compiled for law enforcement purposes. .. . 
(8) contained in or related to examination, operating, or condition reports 
prepared by, on behalf of, or for the use of an agency responsible for the 
regulation or supervision of financial institutions; or 
(9) geological and geophysical information and data, including maps, concern- 
ing wells. 

Any reasonable segregable portion of a record shall be provided to any person requesting 

such record after deletion of the portions which are exempt under this subsection. 

5 U.S.C. § 552(b) (1988). 

157. 5 U.S.C. § 552(a)(3) (1988). 
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at a research institution are not agency records subject to FOIA disclo- 
sure, even though the government funding agency has a right of access 
to the data and may obtain and retain custody of the research records.'* 
Federal grant applications, however, reside at the government funding 
agency and are agency records subject to disclosure. Of the FOIA 
exemptions, the commercial exemption set forth at section 552(b)(4) 
and the privacy exemption set forth at section 552(b)(6) are most 
relevant to the protection of the information contained within grant 
proposals and other research documents. 


A. Section 552(b)(4): Commercial Exemption 


The commercial exemption seeks to protect the indiscriminate dis- 
semination of confidential commercial or financial information.‘ This 
exemption encompasses ‘‘trade secrets and commercial or financial 
information obtained by a person and privileged or confidential.’’*™ 
The scope of this exemption as it applies to government-funded research 
is clarified in the accompanying federal regulation’® for the Department 





158. [W]ritten data generated, owned, and possessed by a privately controlled organ- 
ization receiving federal study grants are not ‘‘agency records’’ within the meaning of 
the Act when copies of those data have not been obtained by a federal agency subject to 
the FOIA. Federal participation in the generation of the data by means of a grant from 
the Department of Health, Education, and Welfare (HEW) does not make the private 
organization a federal ‘‘agency’’ within the terms of the Act. 
Forsham v. Harris, Secretary of Health, Education, and Welfare, 445 U.S. 169, 171, 
100 S. Ct. 977, 980 (1979). The Court noted, however, that it was possible for a research 
institution to be characterized as a ‘‘federal agency’’ if substantial federal supervision 
existed over the institution’s private activities. Such a finding would require proof of 
‘‘extensive, detailed, and virtually day-to-day supervision.’’ Id. at 180, n.11 (citations 
omitted). See also Kissinger v. Reporter’s Committee for Freedom of the Press, 445 U.S. 
136, 157, 100 S. Ct. 960, 972 (1980) (holding that agency records must be created or 
retained by a federal agency before they are retrievable under FOIA). 
159. Washington Research Project, Inc. v. Dept. of Health, Education, and Welfare, 
504 F.2d 238, 245 (1974). 
160. The legislative history indicates that this exemption was intended to include 
information that is scientific in nature: 
This exemption would assure the confidentiality of information obtained by the 
Government through questionnaires or through material submitted and disclo- 
sures made in procedures such as the mediation of labor-management contro- 
versies. It exempts such material if it would not customarily be made public 
by the person from whom it was obtained by the Government. The exemption 
would include business sales statistics, inventories, customer lists, scientific or 
manufacturing processes or developments .... It would also include infor- 
mation which is given to an agency in confidence, since a citizen must be able 
to confide in his Government. 

H.R. Rep. No. 1497, 89th Cong., 2d Sess. 10, reprinted in 1966 U.S.C.C.A.N. 2418, 2427 

(emphasis supplied). 

161. 5 U.S.C. 552(b)(4) (1988). 

162. Commercial or financial information. We will not disclose records whose infor- 
mation is ‘‘commercial or financial,’’ is obtained from a person, and is ‘‘privileged or 
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of Health and Human Services, which controls the dissemination of 
unfunded grant proposals submitted to the National Institutes of Health. 
The regulations define confidentiality under a disjunctive four-prong 
test.1* 

In part, this regulation codifies the Federal District of Columbia 
Circuit’s holding in National Parks & Conservation Ass’n v. Morton,’ 
which stated that commercial or financial information was confidential 
if its disclosure would likely (1) impair the government’s ability to 
obtain information in the future, and (2) substantially harm the com- 
petitive position of the individual supplying the information.’® While 
the grant proposal arguably falls within the confidentiality 
specifications’, confidentiality is only part of the inquiry. The statute 
also requires that the information protected be commercial or financial 
in nature. Although the federal regulation indicates that commercial 
information is to be construed broadly'’®*’, the decisions construing this 
provision have been to the contrary.’ 

Most notably, the D.C. Circuit Court of Appeals stated in Washington 
Research Project, Inc. v. Dept. of Health, Educ. and Welfare’® that a 
‘non-commercial scientist’s research design is not literally a trade secret 
or item of commercial information, for it defies common sense to 





confidential.’’ 
(1) Information is ‘‘commercial or financial’ if it relates to businesses, 
commerce, trade, employment, profits, or finances (including personal finances). 
We interpret this category broadly. 
45 C.F.R. § 5.65(b) (1990). 

163. (4) Information is ‘‘confidential’’ if it meets one of the following tests: 

(i) Disclosure may impair the government’s ability to obtain necessary infor- 
mation in the future; 

(ii) Disclosure would substantially harm the competitive position of the person 
who submitted the information; 

(iii) Disclosure would impair other government interests, such as program 
effectiveness and compliance; or 

(iv) Disclosure would impair other private interests, such as an interest in 
controlling availability of intrinsically valuable records, which are sold in the 
market by their owner. 

45 C.F.R. § 5.65(b)(4) (1990). 

164. 498 F.2d 765 (D.C. Cir. 1974). 

165. Id. at 770. 

166. The grant proposal may be viewed as confidential because its public release may 
discourage the candid disclosure of research information in the future under 45 C.F.R. 
§ 5.65(b)(4)(i); it could put the submitting investigator at a disadvantage in competition 
for research funding under § 5.65(b)(4)(ii); under § 5.65(b)(4)(iii) the disclosure of the 
proposal could impair the university’s ability to procure intellectual property protection 
for its research discoveries, thus disabling the government objectives in providing uni- 
versities with title to federally funded inventions (see supra notes 43-50 and accompa- 
nying text); and the disclosure could also adversely affect the private commercial interests 
of research investigators in securing intellectual property rights under § 5.65(b)(4)(iv). 

167. 5 C.F.R. § 5.65(b)(1) (1990). 

168. See Washington Research Project, Inc. v. Dept. of Health, Education, and Welfare, 
504 F.2d 238 (1974). 

169. 504 F.2d 238 (D.C. Cir. 1974). 
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pretend that the scientist is engaged in trade or commerce.’””° In the 
Washington Research case, the release of three types of research doc- 
uments was sought under federal FOIA through the National Institutes 
of Health, including initial grant applications which had received 
funding,’”! site-visit reports on the proposed research sites,’”? and the 
summary sheets (pink sheets) containing the comments of the reviewers 
assigned to evaluate a proposed research project.” 

The Washington Research court narrowly construed the commercial 
FOIA exemption in section 552(b)(4), and rejected the agency’s argu- 
ment that the disclosure of research designs would deprive its inves- 
tigator of competitive advantage in the scientific community. The court 
ruled that information can be commercial in nature only if it is the 
product of one who is ‘‘engaged in trade or commerce.’’* The court 
reasoned that only grantees who were involved in profit-oriented re- 
search would fall within the commercial exemption.’”> As a result of 
this narrow construction and because all the research projects in ques- 
tion were designed by investigators who were affiliated with non-profit 
institutions, the court held that the research designs contained within 
the funded grant applications were available for public disclosure under 
FOIA. However, the court held that the site-visit reports and summary 
sheets were protected under the intra-agency exemption in 5 U.S.C. 
section 552(b)(5).176 


‘The Washington Research decision has been criticized for its narrow 
interpretation of the fourth FOIA exemption.’”” The court’s reasoning 





170. Id. at 244. 

171. See supra notes 13-16 and accompanying text for a more detailed description of 
the information contained within a typical grant application. 

172. Often the reviewers assigned to evaluate the proposal may choose to visit the site 
of the proposed research project in order to gather additional information that will aid 
in a thorough evaluation. Washington Research Project, 504 F.2d at 242. 

173. The ‘‘pink sheet’’ summarizes the proposal and evaluates its merits on substantive 
and procedural grounds. After the institute group has reviewed the application, their 
opinions and evaluations are contained within this pink sheet summary statement. If the 
application is approved, the pink sheet will also contain a numerical score for funding 
priority. Id. at 242. See also supra notes 17-28 and accompanying text. 

174. Id. at 244. 

175. Id. at 244 n.6. The court did not comprehend the complexities inherent in 
modern-day research. As discussed infra, notes 41-44 and accompanying text, the lines 
between basic academic research and applied commercial research are increasingly 
blurred. It is no longer feasible to draw arbitrary lines between research for profit and 
research aimed at expanding basic knowledge; both methods are interdependent and 
complimentary. The gap between discovery and application is narrower because basic 
research discoveries often have immediate commercial application. 

When scientific research is aimed toward a profit-oriented goal, however, the courts 
have found that it may be protected as commercial information. Public Health Citizen 
Research Group v. F.D.A., 704 F.2d 1280, 1290 (D.C. Cir. 1983). 

176. The court reasoned that the site visit reports and summary sheets were evaluative 
in nature, and should be protected in order to shield the agency’s deliberative processes. 
Id. at 250. 

177. See Kronman, supra note 151, at 773; Note, Freedom of Information Act— 
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fails to take into account the interrelationship of university research 
and the commercial community. The court overlooked the realities of 
the academic and scientific community, such as limited funding for 
research, and the potential risk and benefit to the faculty member’s 
reputation and career, as well as to the sponsoring institution. Moreo- 
ver, the court completely ignored the potential adverse impact of 
disclosure upon intellectual property rights, such as patent protection 
or copyright.’ Competitive and potentially commercial interests are 
surely present in the pursuit of research funding. Subsequent FOIA 
cases seem to recognize that nonprofit organizations may indeed retain 
a commercial interest in documents submitted to federal agencies.'”° In 
response tc Washington Research, the Department of Health, Education, 
and Welfare filed an amendment to the federal regulations governing 
disclosure of grant applications.’*° 

Unfortunately, Washington Research has never been expressly mod- 
ified or overruled by subsequent law, and its impact on unfunded grant 
proposals is not immediately clear. The disclosure of unfunded pro- 
posals has not yet been litigated under federal FOIA, although the same 
reasoning could extend to unfunded proposals as well. 

The D.C. Circuit’s recent opinion in Critical Mass Energy Project v. 
NRC**: may implicitly modify the Washington Research holding and 
its impact on research-related documents such as grant proposals. The 
Critical Mass decision further refines the National Parks test for con- 
fidentiality. The National Parks test for determining the confidentiality 
of information that had been submitted ‘‘under compulsion was reaf- 
firmed.’’**? The court then distinguished information supplied volun- 
tarily from information obtained by compulsion.'** The majority 





Exemption Four—Research Designs Contained in Grant Applications, 17 B.C. INDUS. & 
Com. L. REv. 91 (1975). 

178. See supra notes 108-09 and accompanying text. 

179. ‘“‘INPO’s non-profit status is not determinative of the character of the information 
it reports; information may qualify as ‘‘commercial’’ even if the provider’s . . . interest 
in gathering, processing, and reporting the information is noncommercial’’. Critical Mass 
Energy Project v. Nuclear Regulatory Comm’n, 830 F.2d 278, 281 (D.C. Cir. 1987)(Utility 
industry reports retained by the NRC evaluating safety-related incidents at nuclear power 
plants are commercial in nature). See also Sharyland Water Supply Corp. v. Block, 755 
F.2d 397 (5th Cir. 1985) (characterizing audit reports submitted by non-profit water 
supply company to FHA as commercial information); American Airlines, Inc. v. Nat’l 
Mediation Board, 588 F.2d 863 (2d Cir. 1978) (number of authorization cards submitted 
by union, a non-profit organization, seeking to organize airline workers was commercial 
information because labor unions are related to commerce). 

180. ‘‘We will continue to treat research designs and protocols submitted with initial 
grant applications as exempt from disclosure until such time as the application may be 
funded.’’ Availability of Research Designs and Protocols, 40 Fed. Reg. 18997, 18998 
(1975). Although the amendments were codified at 45 C.F.R. 5.71(c) and 5.72(b), (e), 
they were later deleted. The current version of the regulations makes no mention of 
unfunded grant proposals. 

181. 975 F.2d 871 (D.C. Cir. 1992). 

182. Id. at 879. 

183. Id. at 878. 
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concluded that information provided to government agencies in confi- 
dence on a voluntary basis should be accorded more protection against 
disclosure. The court reasoned that additional protection was necessary 
in order to secure more effectively the government’s ability to obtain 
such data and prevent injury to the private individual providing the 
information.'** Critical Mass thus provides a new standard of confiden- 
tiality for commercial or financial material, since information is pro- 
tected as confidential if it would not ordinarily be released to the public 
by the individual voluntarily providing the information.’** Conse- 
quently, Washington Research should be revisited in light of the more 
liberal protection provided by Critical Mass for information submitted 
on a voluntary basis. Moreover, the National Institutes of Health still 
guard the confidentiality of unfunded proposals, although the legal 
foundation for this protection is tenuous in light of current FOIA cases 
defining commercial information. 


B. Section 552(b)(6): Privacy Exemption 


The Act also provides protection for the personal privacy interests of 
citizens who have submitted personal information that would otherwise 
be subject to FOIA requests. The privacy exemption protects ‘‘personnel 
and medical files and similar files the disclosure of which would 
constitute a clearly unwarranted invasion of personal privacy.’’'®* This 
exemption has been the subject of much litigation and comment.'®’ The 
analysis of the exemption requires the court to examine first whether 
the information sought is located in a personnel, medical, or similar 
file. The next inquiry is an evaluation of the personal privacy interest 
at stake. The identity of the party making the disclosure and the purpose 
for which the disclosure is sought is irrelevant to the analysis.'® 





184. Id. 

185. Id. at 879. The Critical Mass test has since been applied in Allnet Communication 
Services, Inc. v. F.C.C., 800 F. Supp. 984 (D.D.C. 1992). Allnet involved a request by a 
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researchers, even a partial disclosure would violate the scientific community’s norms 
and the need to protect the confidentiality of the entire document pending funding. 
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The United States Supreme Court provided a restrictive interpretation 
of the privacy interest in Rose v. Department of the Air Force.'®® In 
that case, the Air Force Academy received a request for copies of 
disciplinary case summaries of Honor Code hearings at the Academy, 
with the identification and personal information of the cadets deleted.'° 
The Air Force challenged the district court’s request for an in camera 
review, claiming that the disclosure of the case summaries would 
nevertheless invade the personal privacy of those cadets who had been 
brought before the Honor Board for violations. The Court refused to 
provide a blanket exemption for files containing personnel information, 
noting that the disclosure of the summaries, which explained the 
function of disciplinary procedures, was consistent with the underlying 
purpose of FOIA to inform citizens about government operations.’*! The 
Court advocated balancing ‘‘the individual’s right of privacy against 
the preservation of the basic purpose of the Freedom of Information 
Act ‘to open agency action to the light of public scrutiny.’’’*? In 
weighing these interests, the Court indicated that the risk of recognition 
of individual cadets was relevant. Because the individual cadets’ iden- 
tities were redacted from the summaries, the Court found that the risk 
of possible identification of cadets was insufficient to preclude disclo- 
sure.'* 

The Court’s narrow interpretation of ‘‘clearly unwarranted invasion 
of personal privacy’’ does not provide adequate protection for academic 
investigators required to reveal their identity in federal grant proposals. 
Subsequent to Rose, the First Circuit held in Kurzon v. Department of 
Health and Human Services’ that the disclosure of the names and 
addresses of scientific investigators found within unfunded grant pro- 
posals did not fall within the parameters of the privacy exemption. 

In its two-step analysis, the court noted that the test for whether the 
information was in a personnel or similar file turned on whether the 
information was of the same intimate nature as that found in personnel 
or medical records.’** The court concluded that the information sought 
from the unfunded grant proposals was not sufficiently personal to 
satisfy the ‘‘similar file’’ requirement because the degree of intrusion 
was limited to names and addresses.'*%* The court rejected the govern- 
ment’s contention that the release of such information would potentially 
stigmatize the researchers and jeopardize their professional reputations. 

The court also refused to recognize the release of such information 
as a Clearly unwarranted invasion of personal privacy. It noted that the 
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adverse effects of disclosing the names and addresses of rejected grant 
applicants would be limited to professional reputation, not personal 
qualities of the applicant.” The court ominously noted that even 
questions of professional ethics, which may be tangentially protected, 
were not a core concern of the privacy exemption.’ 

Paradoxically, the Kurzon court also viewed the traditionally confi- 
dential federal grant-review process as containing ‘‘an obvious public 
element to both the process and the results.’’*** The court’s mischar- 
acterization of the highly confidential nature of the peer review process 
and the researcher’s interest in retaining public anonymity prior to 
funding sets an unfortunate precedent. This is especially true in light 
of the recent acts of hostility toward researchers utilizing animals in 
their research.?° 

Animal-activist groups often target individual investigators and re- 
search sites in an attempt to disrupt research and have targeted indi- 
vidual investigators.”°' These activities are designed to harass scientists 
and deter them from pursuing avenues of research requiring the use of 
animals.?° Many states have responded with strict laws outlawing the 
vandalism of laboratories and homes of researchers.?° At a minimum, 
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(discussing ALF raid on Washington State University resulting in damage to lab equip- 
ment and the release of minks and coyotes); Dave Birkland, Animal Rights Group Claims 
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REGISTER GUARD, June 11, 1991 (ALF set fire to research barn at Oregon State University, 
destroyed research records, and vandalized research equipment). 

202. The message left by ALF after the Washington State University break-in stated 
‘Fur animal research at WSU only serves the economic interests of animal researchers 
and ranchers who profit from animal exploitation and environmental destruction.” 
Sorenson, supra note 200. Similarly, ALF stated with regard to the University of Oregon 
fire that the barn ‘‘was targeted due to its role in the barbaric fur trade,’ threatening 
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the release of the names and addresses of individual investigators 
increase the risk that they will be used by groups intent on harassment, 
consequently increasing the hazards to investigators and their families. 

In sum, although compelling commercial, professional, and privacy 
interests should secure broad protection for information contained within 
research proposals, the federal courts have not as yet set a favorable 
precedent for such protection. The existing cases reflect the judiciary’s 
struggle to balance the need for public confidence in government against 
the process of scientific peer review and confidentiality. These decisions 
reflect the complexity of the individual, academic, industrial and public 
interests at stake. Consequently, the relevant federal exemptions for 
commercial information and privacy interests provide only a thin veneer 
of security for the integrity of this sensitive information. 


V. Speciric STATE RESEARCH EXEMPTIONS 


Several states have enacted specific legislative exemptions that protect 
university research documents.?“ The exemptions may be part of the 
state public-records act, or the statutory protection may exist in pro- 
visions outside the act, usually in statutes governing public university 
functions. The wording of these exemptions vary from state to state, as 
does the level of protection. In spite of a growing trend toward specific 


legislative protection, the majority of states do not have explicit safe- 
guards for university research. The lack of a specific exemption for 
research documents increases the risk that a university’s claim of 
exemption from compelled disclosure will be challenged. A university 
relying upon a more general exemption may discover that courts tend 
to interpret narrowly the extent of protection available under public 
disclosure laws. Thus, reliance upon a statutory exemption which does 
not specify protection for research information may be ill founded. To 
the extent that universities rely upon generalized exemptions, their 
ability to protect sensitive research documents may be accordingly 
limited. 

Ideally, a legislative exemption must respect the significance of 
university research. The exemption should take into account the need 
to promote objective peer review of scholarly activities, the increasing 
collaboration of universities and industrial sponsors, and the need to 
secure intellectual property protection in patentable or licensable in- 
ventions, trade secrets, and copyrightable technical works. An effective 
legislative exemption should specifically protect research and technical 
data for proposed, ongoing, and completed research projects, confiden- 
tial research agreements between universities and industry, trade se- 
crets, and potentially patentable or licensable innovations. Several 
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exemptions refer to the protection of ‘‘proprietary information.’’ Such 
terminology, however, may address too broadly the specific types of 
information requiring protection. Moreover, a specific research exemp- 
tion needs to be tailored in light of existing judicial interpretation of 
that individual state’s existing public disclosure provisions, for a state 
may have developed a unique body of case law that must be addressed 
in specific terms. 


CONCLUSION 


Unfunded grant proposals are unique documents which are prelimi- 
nary and proprietary in nature. These and other preliminary research- 
related documents are regarded as highly confidential by the scientific 
community, funding agencies, academic and industrial research collab- 
orators, and the federal government. The confidentiality traditionally 
afforded to preliminary research documents furthers the legitimate in- 
terests of the scientific, academic and industrial community, and the 
federal government. These interests include ensuring an objective sci- 
entific peer review, preserving the researcher’s ability to formulate 
research ideas without fear of premature public scrutiny, and protecting 
the proprietary interests of the investigators and institutions involved. 

Accordingly, preliminary research documents, including unfunded 
grant proposals, should be exempted in their entirety from compelled 
public disclosure. Without this protection, the public will lose the 
established system that ensures the integrity and value of the public’s 
investment in research. In the current legal climate, state public dis- 
closure law may provide the only source of definitive protection for 
these sensitive documents. 


APPENDIX 
CoLorapo — Colo. Rev. Stat. § 24-72-204 


The specific details of bona fide research projects being conducted 
by a state institution. 


FLoripA — Fla. Stat. ch. 240.241(2) 


[Njotwithstanding the provisions of § 119.14, materials that relate 
to methods of manufacture or production, potential trade secrets, 
potentially patentable material, actual trade secrets, business trans- 
actions, or proprietary information received, generated, ascer- 
tained, or discovered during the course of research conducted * 
within the state universities shall be exempt from the provisions 
of § 119.07(1), except that a division of sponsored research shall 
make available upon request the title and description of a research 
project, the name of the researcher, and the amount and source 
of funding for such a project. 
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Greorcia — Ga. Code Ann. § 50-18-72(b) 


This article shall not be applicable to any trade secrets obtained 
from a person or business entity which are of a privileged or 
confidential nature and required by law to be submitted to a 
government agency or to data, records or information of a propri- 
etary nature, produced or collected by or for faculty or staff of 
state institutions of higher learning or other governmental agen- 
cies, in the conduct of or as a result of, study or research on 
commercial, scientific, technical, or scholarly issues, whether 
sponsored by the institution alone or in conjunction with a gov- 
ernmental body or private concern, where such data, records, or 
information has not been publicly released, published, copy- 
righted, or patented. 


ILuinois — Ill. Rev. Stat ch. 116 para. 207 


(h) Proposals and bids for any contract, grant, or agreement, 
including information which if it were disclosed would frustrate 
procurement or give an advantage to any person proposing to enter 
into a contractor agreement with the body, until an award or final 
selection is made. Information prepared by or for the body in 
preparation of a bid solicitation shall be exempt until an award 
or final selection is made. 


(i) Valuable formulae, designs, drawings and research data ob- 
tained or produced by any public body when disclosure could 
reasonably be expected to produce private gain or public loss. 


INDIANA — Ind. Code § 5-14-3-4(a)(6) 


Information concerning research, including actual research docu- 
ments, conducted under the auspices of an institution of higher 
education, including information (A) concerning any negotiations 
made with respect to the research; and (B) received from another 
party involved in the research. 


KANSAS — Kan. Stat. Ann. § 45-221(35) 


Records involved in the obtaining and processing of intellectual 
property rights that are expected to be, wholly or partially vested 
in or owned by a state educational institution, as defined in K.S.A. 
76-711 and amendments thereto, or an assignee of the institution 
organized and existing for-the benefit of the institution. 


KENTUCKY — Ky. Rev. Stat. Ann. § 61.878(b) 


Records confidentially disclosed to an agency and compiled and 
maintained for scientific research, in conjunction with an appli- 
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cation for a loan, the regulation of commercial enterprise, includ- 
ing mineral exploration records, unpatented secret commercially 
valuable plans, appliances, formulae, or processes, which are used 
for the making, preparing, compounding, treating, or processing 
of articles or materials which are trade commodities obtained from 
a person and which are generally recognized as confidential, or 
for the grant or review of a license to do business and if openly 
disclosed would permit an unfair advantage to competitors of the 
subject enterprise. 


LOUISIANA — La. Rev. Stat. Ann. § 44:4(16) 


(a) Trade secrets and commercial or financial information obtained 
from a person, firm, or corporation, pertaining to research or to 
the commercialization of technology, including any such infor- 
mation designated as confidential by such person, firm, or cor- 
poration, but not including any such information relating to the 
identity of principals, officers, or individuals and entities directly 
or indirectly owning or controlling an entity other than a publicly 
held entity, or the identity of principals, officers, or individuals 
and entities directly owning or controlling five percent or more 
of a publicly held entity. 


(b) Data, records, or information produced or collected by or for 
faculty or staff of state institutions of higher learning in the 
conduct of or as a result of, study or research on commercial, 
scientific or technical subjects of a patentable or licensable nature, 
whether sponsored by the institution alone, or in conjunction with 
a governmental body or private concern, until such data, records 
or information have been publicly released, published, or patented. 


(c) Those portions of research proposals, supporting documenta- 
tion and information, submitted by an institution of higher learn- 
ing to the Board of Regents’ Louisiana Education Quality Support 
Fund Program, which have been certified by the institution as 
containing data, information, ideas or plans of a potentially pat- 
entable or licensable nature, including any discussions or written 
comments concerning such information by reviewers of the pro- 
posals, but not including reviewer ratings, until such data, record, 
or information has been publicly released, published, or patented. 


MAINE — Me. Rev. Stat. Ann. Title 1, § 402.3.E 


Records, working papers, interoffice and intraoffice memoranda 
used by or prepared for faculty and administrative committees of 
the Maine Maritime Academy, the Maine Technical College system 
and the University of Maine System. 
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MARYLAND — Mad. State Gov’t Code Ann. § 10-618(d) 


(1) Subject to paragraph (2) of this subsection, a custodian may 
deny inspection of a public record that contains the specific details 
of a research project that an institution of the State or of a political 
subdivision is conducting. (2) A custodian may not deny inspec- 
tion of the part of a public record that gives only the name, title, 
expenditures, and date when the final project summary will be 
available. 


MINNESOTA — Minn. Stat. § 138.17(3) 
Proprietary information, including computer programs and soft- 
ware and other types of information manufactured or marketed by 


persons under exclusive legal right, owned by the agency or 
entrusted to it. 


Mississippi — Miss. Code Ann. § 25-61-9(3) 


Trade secrets and confidential commercial and financial informa- 
tion of a proprietary nature developed by a college or university 
under contract with a firm, business, partnership, association, 


corporation, individual or other like entity shall not be subject to 


inspection, examination, copying or reproduction under this chap- 
ter. 


NEBRASKA — Neb. Rev. Stat. § 84-712.05 


Trade secrets, academic and scientific research work which is in 
progress and unpublished, and other proprietary or commercial 
information which, if released, would give advantage to business 
competitors and serve no public purpose. 


OKLAHOMA — Okla. Stat. tit. 51 § 24A.19 


[A] public body may keep confidential any information related to 
research, the disclosure of which could affect the conduct or 
outcome of the research, the ability to patent or copyright the 
research, or any other proprietary rights any entity might have in 
the research or the results of the research; including, but not 
limited to, trade secrets and commercial or financial information 
obtained from an entity financing or cooperating in the research, 
research protocols, and research notes, data, results or other un- 
published writings about the research. 


Orecon — Or. Rev. Stat. § 192.501(15) 
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Writings prepared by or under the direction of faculty of public 
educational institutions, in connection with research, until pub- 
licly released, copyrighted or patented. 


RHODE IsLAND — R.I. Gen. Laws § 38-2-2(6) 


Scientific and technological secrets and the security plans of 
military and law enforcement agencies, the disclosure of which 
would endanger the public welfare and security. 


Texas — Tex. Code Ann. § 51.911 


(1) All information relating to a product, device, or process, the 
application or use of such a product, device, or process, and all 
technological and scientific information (including computer pro- 
grams) developed in whole or in part at a state institution of 
higher education, regardless of whether patentable or capable of 
being registered under copyright or trademark laws, that have a 
potential for being sold, traded, or licensed for a fee; or 


(2) any information relating to a product, device or process, the 
application or use of such product, device, or process, and any 
technological and scientific information (including computer pro- 


grams) that is the proprietary information of a person, partnership, 
corporation, or federal agency that has been disclosed to an insti- 
tution of higher education solely for the purposes of a written 
research contract or grant that contains a provision prohibiting the 
institution of higher education from disclosing such proprietary 
information to third persons or parties. 


UtaH — Utah Code Ann. § 63-2-304(37) 


The following records of a public institution of education, which 
have been developed, discovered, or received by or on behalf of 
faculty, staff, employees, or students of the institution: unpub- 
lished lecture notes, unpublished research notes and data, unpub- 
lished manuscripts, creative works in process, scholarly 
correspondence, and confidential information contained in re- 
search proposals. 


VirGINIA — Va. Code. Ann. § 2.1.342.17 


Data, records or information of a proprietary nature produced or 
collected by or for faculty or staff of state institutions of higher 
learning, other than the institution’s financial or administrative 
records, in the conduct of or as a result of study or research on 
medical, scientific, technical or scholarly issues, whether spon- 
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sored by the institution alone or in conjunction with a govern- 
mental body or a private concern, where such data, records or 
information has not been publicly released, published, copyrighted 
or patented. 





HATE SPEECH: POWER IN THE 
MARKETPLACE 


JACK B. HARRISON* 


I. INTRODUCTION: CAN WE ALL GET ALONG? 


During the Los Angeles riots of 1992, Rodney King asked the pro- 
found question: ‘‘Can we all get along?’’ Since the Supreme Court 
decision in Brown v. Board of Education,: many Americans have 
believed that placing persons with different inherent characteristics 
(e.g., race, religion, gender, sexual orientation) in the same environment 
teaches these disparate groups to live together without hate. The idea 
that greater exposure to the ‘‘other’’ and education about the ‘‘other’’ 
leads to greater tolerance is one of the great myths of classical-liberal 
thought. This myth ignores the tremendous power imbalance that exists 
in these situations. This imbalance always works to the detriment of 
the ‘‘other.’’ 

Personally, I have trusted in this liberal myth for most of my adult 
life. However, my experiences of the last few years, particularly my 
experiences at the University of Cincinnati College of Law, have forced 
me to reexamine this belief. The growing intolerance on campuses and 
the struggle of administrators in dealing with this intolerance have 
been prominent issues over the last decade. Nothing prepared me for 
the homophobic environment which I encountered upon my return to 
school. Some examples of this intolerance included: encountering every 
day ‘‘Kill all fags!’’ written somewhere in the bathrooms; hearing the 
discussions among one’s classmates about which restaurants to avoid 
because all of the waiters were ‘‘queer’’ and probably had AIDS; 
watching military recruiters on campus violate both the American 
Association of Law Schools and university nondiscriminatory state- 
ments and be told by the dean that as long as ‘‘it was the law’’ there 
was nothing that could be done about it; seeing posters announcing 
gay and lesbian events defaced; reading ‘‘dyke’’ written on the resume 
of a prospective faculty candidate—and, ultimately, hearing only silence 
and indifference from the administration and faculty. 





* Associate in the Litigation Department of Frost & Jacobs, Cincinnati, Ohio. The 
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1. 347 U.S. 483, 74 S. Ct. 686 (1954) (Brown I); 349 U.S. 294, 75 S. Ct. 753 (1955) 
(Brown II). 
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It is with this background that I approach the issue of hate speech 
and attempts by some campuses to regulate it. I realize that it is not 
academically correct to be so personal in writing. I firmly feel, however, 
that this issue of hate speech cannot be understood in the abstract, but 
can only be understood in all its ugliness as it strips students of dignity 
and terrifies them into silence. As one who has spoken out loudly and 
frequently, I can only speak to this issue out of the isolation and pain 
that the powerful ensure is the experience of those who will not be 
silenced. 

Over the last decade there has been an increase in this hateful activity 
throughout America. In order to get a picture of this phenomenon, 
some graphic examples must be offered: 

1. At the SUNY-Buffalo campus, dozens of signs were posted calling 
on students to murder gays and lesbians; and two first-year law stu- 
dents, who were perceived to be feminist, found excrement wrapped 
in tin foil in their mailboxes.? 

2. At the University of Pennsylvania, the chairperson of the United 
Minorities Council received an answering-machine message which said, 
‘‘We’re going to lynch you, nigger shit.’’* 

3. At the University of Iowa, a campus group distributed posters 
showing Bart Simpson with a loaded slingshot and a message which 
read ‘‘Back Off Faggot!’’.* 

4. At Brown University, signs were posted on the doors of black 
students which read ‘‘Niggers go home’”’ and ‘‘Put the kitchen help 
back in the kitchen.’’s 

5. At the University of Michigan, a flier was placed in the meeting 
room of black students which declared that it was ‘‘open season’’ on 
blacks and referred to blacks as ‘‘saucer lips, porch monkeys, and 
jigaboos.’’ In addition, the campus radio station broadcasted racist jokes 
and a Ku Klux Klan uniform was displayed from a dormitory window 
while students protested other racial incidents.® 

Given the situation on many college campuses today, the only answer 
to Rodney King’s question appears to be a resounding ‘‘no, we cannot 
get along.’’ In response to incidents like those detailed above, admin- 
istrators at colleges across the country have been searching for an 
appropriate response.” The response most often tried is some form of 
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regulation of the offending speech.*® This has proven to be very troubling 
to many persons. Such attempts to regulate speech run counter to our 
intuitive sense that people should have a right to say what they want 
as guaranteed by the United States Constitution.® 

This Article will explore the delicate balance that school administra- 
tors have sought. First, I will examine various descriptions of hate 
speech and its effects, in an attempt to differentiate hate speech from 
the normal, objectionable speech that is simply a part of living in 
society. In other words, in analyzing this issue, it is important to ask 
whether there is a distinction between one white man saying to another 
white man, ‘‘you are a son of a bitch and you ought to be killed!’’ and 
a white college student saying to a black college student, ‘‘you are a 
no good nigger who ought to be lynched!’’ 

Second, I will look at the limits of student free speech as developed 
by the United States Supreme Court through a series of cases on this 
issue.’° In reading these cases, it is important to ask whether the Court 
has treated attempts at regulating speech differently in the academic 
context than it has in the non-academic context. Third, I will look at 
two cases that have addressed the issue of the regulation of hate speech: 
Doe v. University of Michigan" and R.A.V. v. St. Paul.’* Finally, this 
Article will explore whether any attempts at regulating hate speech in 
the school context can survive the United States Supreme Court decision 
in the R.A.V. case. 


II. THE CONTEXT AND CONSEQUENCE OF HATE SPEECH. 


Commentators who have written on the issue of hate speech have 
struggled to define it.** One writer defines hate speech in the racial 
context in the following manner: 


I define a racial insult as a verbal or symbolic expression by a 
member of one ethnic group that describes another ethnic group 
or an individual member of another group in terms conventionally 
derogatory, that offends members of the target group, and that a 
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reasonable and unbiased observer, who understands the meaning 
of the words and the context of their use, would conclude was 
purposefully or recklessly abusive. Excluded from this definition 
are expressicns that convey rational but offensive propositions that 
can be disputed by argument and evidence. An insult, so con- 
ceived, refers to a manner of speech that seeks to demean rather 
than to criticize, and to appeal to irrational fears and prejudices 
rather than to show respect for others and informed judgment." 


What appears to be missing from this definition is the power rela- 
tionship from which hate speech emerges. Hate speech generally results 
from long held hatred on the part of dominant social groups based on 
conceptions of characteristics of subordinate social groups.’® It is in 
this power relationship that hate speech flourishes and wounds those 
who do not have the power to respond or for whom the cost of response 
is much too high. For example, at the University of Cincinnati College 
of Law, the cost of a gay- or lesbian-student response to abusive speech 
is for other students to alert prospective employers of their ‘‘queerness,”’ 
such that their employment possibilities are greatly diminished. It is 
an unusual student who is willing to put his or her career on the line 
by contributing to the ‘‘marketplace of ideas,’’ by speaking on this 
issue. This may seem to be an extreme example, but I would argue it 
is extreme only to those who are members of the dominant subgroup. 
As one author writes: 


Definitions of hate speech are clouded by conventional preconcep- 
tions held by dominant social groups. ‘‘The typical reaction of 
non-target group members is to consider the incidents isolated 
pranks, the product of sick-but-harmless minds. ... It is not the 
kind of real and pervasive threat that requires the state’s power 
to quell.’’® 


A. Rejecting Neutrality: Power and Hate 


[E]verywhere the crosses are burning, sharp-shooting goose-step- 
pers around every corner, there are snipers in the schools ... (I 
know you don’t believe this. You think this is nothing but faddish 
exaggeration. But they are not shooting at you.)’’ 
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Perhaps the most profound writing on this point has come from Mari 
Matsuda. Her work focuses not on the constitutional limits on hate 
speech, but rather on the effect of hate speech on its victims.’* She 
argues that hate speech should be regulated because of its immense 
harm to victims and because ‘‘racial supremacy is one of the ideas we 
have collectively and internationally considered and rejected.’’? Mat- 
suda’s arguments are focused primarily on racial-minority groups, but 
I would argue that they have resonance for other subjugated groups. 

By focusing on the effect hate speech has on its victims, Matsuda 
does not allow such speech to be trivialized or to be seen as merely 
the byproduct of living in the modern world.?° Underlying Matsuda’s 
work is the belief that words have power to wound (a concept already 


accepted in tort law) just as surely as a physical assault.2? As Matsuda 
writes: 


The negative effects of hate messages are real and immediate for 
the victims. Victims of vicious hate propaganda have experienced 
physiological symptoms and emotional distress ranging from fear 
in the gut, rapid pulse rate and difficulty in breathing, nightmares, 
post-traumatic stress disorder, hypertension, psychosis and sui- 
cide. Professor Patricia Williams has called the blow of racist 
messages ‘‘spirit murder’’ in recognition of the psychic destruction 
victims experience. 


Victims are restricted in their personal freedom. In order to avoid 
receiving hate messages, victims have had to quit jobs, forgo 
education, leave their homes, avoid certain public places, curtail 
their own exercise of speech rights, and otherwise modify their 
behavior and demeanor... . 


As much as one may try to resist a piece of hate propaganda, the 
effect on one’s self-esteem and sense of personal security is dev- 
astating. To be hated, despised, and alone is the ultimate fear of 
all human beings. However irrational racist speech may be, it hits 
right at the emotional place where we feel the most pain. The 
aloneness comes not only from the hate message itself, but from 
the government response of tolerance.”* 


Matsuda clearly rejects traditional First Amendment jurisprudence 
that has attempted to deal piecemeal with which categories of speech 
are deserving of protection under the Constitution and which are not.” 
She explicitly rejects the presumption that all restrictions on speech 
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should be content-neutral. Instead, she argues that the damage done to 
persons by hate speech is so egregious and the value of such speech 
so minimal that it is never deserving of protection.2* She acknowledges 
that she is treading on dangerous ground in making this proposal, 
because it is difficult to determine which speech is so far beyond the 
boundaries of acceptability that it is undeserving of protection.*> As 
she argues, ‘‘[rjacist speech is best treated as a sui generis category, 
presenting an idea so historically untenable, so dangerous, and so tied 
to perpetuation of violence and degradation of the very classes of human 
beings who are least equipped to respond that it is properly treated 
outside the realm of protected discourse.’’?6 

In short, Matsuda argues that the world has categorically rejected the 
ideas underlying hate speech, and thus, has already given up neutrality 
on the content of such speech.?” While I agree that the myth of neutrality 
in speech cases should be reconsidered in the area of hate speech, I 
am not sure that her premise concerning the universal rejection of such 
ideas is correct. I would argue that the neutrality should be rejected 
and such speech should be regulated simply because such speech is 
violent and the government has the authority and the duty to regulate 
violence. 

Matsuda goes on to argue that, while not an easy task, courts could 
apply a non-neutral standard to hate speech in a manner which would 
preserve the protective scope of the First Amendment.”* In fact, she 
argues that the regulation of hate would, in fact, enhance the quality 
of speech, in that it would set subjugated groups free from the silence 
imposed by hatred.?° This standard would define unprotected hate 
speech by the following characteristics: 

1. The message is of racial inferiority, in that such speech ‘‘proclaims 
racial inferiority and denies the personhood of target group members.’’*° 

2. The message is directed against a historically oppressed group, in 
that such speech is a mechanism of structural subordination reinforcing 
historical power relationships.** 

3. The message is persecutorial, hateful, and degrading.*? 

Matsuda premises these standards on what I believe to be the ques- 
tionable assumption that racist speech is universally condemned. As 
she writes: 


How can one argue for censorship of racist hate messages with- 
out encouraging a revival of McCarthyism? There is an important 
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difference that comes from human experience, our only source of 
collective knowledge. We know, from our collective historical 
knowledge, that slavery was wrong. We know the unspeakable 
horror of the holocaust was wrong. We know white minority rule 
is wrong. This knowledge is reflected in the universal acceptance 
of the wrongness of the doctrine of racial supremacy.** 


I submit that it is not clear that there is a universal consensus that the 
doctrine of racial supremacy is wrong, any more than there is a 
universal consensus that subordination on the basis of gender or sexual 
orientation is wrong. It is because there is not a universal consensus 
on these issues that we have passed laws regulating discrimination 
based on these categories, including laws that regulate some speech in 
the area of sexual harassment.*4 

While courts have yet to adopt the non-neutral analysis proposed by 
Matsuda, there does appear to be a greater interest in a victim-centered 
analysis of hate speech. Ina recent lecture at Yale Law School, United 
States Supreme Court Justice John Paul Stevens cited the work of 
Matsuda, saying ‘‘we should at least consider the possibility that 
racial-, gender- and religious-based invectives can cause distinct and 
especially grievous injury, particularly when used by members of a 
powerful group against an individual already disadvantaged by hostile 
environment.’’*> It remains to be seen whether this analysis will triumph 
in the courts, particularly in cases involving a college and university 
setting, where the need to maintain order may perhaps be greater. 


B. Hate Speech As ‘‘Fighting Words’’ 


More traditional attempts at regulating hate speech categorized such 
speech as ‘‘fighting words,’’ a type of speech recognized by the Su- 
preme Court as outside the protection of the First Amendment.** The 
fighting-words doctrine orginated in Chaplinsky v. New Hampshire, in 
which the Court said: 


Allowing the broadest scope to the language and purpose of the 
Fourteenth Amendment, it is well understood that the right of 
free speech is not absolute at all times and under all circumstances. 
There are certain well-defined and narrowly limited classes of 
speech, the prevention and punishment of which have never been 
thought to raise any Constitutional problem. These include the 
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lewd and obscene, the profane, the libelous, and the insulting or 
‘fighting’? words—those which by there very utterance inflict 
injury or tend to an immediate breach of the peace. It has been 
well observed that such utterances are no essential part of any 
exposition of ideas, and are of such slight social value as a step 
to truth that any benefit that may be derived from them is clearly 
outweighed by the social interest in order and morality.*’ 


From this description, it would appear that hate speech falls within 
the ‘‘fighting words’’ exception to First Amendment protection as 
described in Chaplinsky. Over time, however, the Court has signifi- 
cantly narrowed the meaning of ‘‘fighting words.’’** For the exception 
to apply, the language at issue must have ‘‘little or no social value’ 
and the prohibition involved must be based upon a realistic concern 
about the breach of the peace.*® Also, any regulation of fighting words 
cannot be based upon official hostility to the speech involved.*° 

What has been difficult in casting hate speech within the purview of 
the ‘‘fighting words’’ exception has been the requirement that the 
speech threaten an immediate breach of the peace.*! Obviously, when 
one reviews the examples with which this note began, one finds 
examples of hate speech which would tend to bring about an immediate 
breach of the peace. Yet, many other examples exist which have greater 
attenuation to violence. What of the words written on the door where 
the writer is long gone when the words are discovered? What about 
words broadcast over the radio where there is not the immediate threat 
of violence? These are situations which are difficult to analyze under 
the ‘‘fighting words’’ exception.*? As one commentator describes this 
effort: 


The approach taken by advocates of regulation, therefore, has been 
to emphasize a harm resulting directly from the scurrilous expres- 
sion that is analogous to a breach of the peace, such as the 
listener’s severe emotional distress or feeling of loss of social 
equality. In the context of the university, the harm has been 
portrayed as the creation of a hostile environment that denies the 
student target equal educational opportunity. This argument has 
moral weight and legal plausibility, at least when the insult is 
directed at a specific victim who suffers demonstrable harm. But 
for published, broadcast, or diffuse insults, the harms suffered do 
not call for government intervention as insistently as do words 
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sparking physical violence. Government cannot sit by while its 
citizens fight each other; government can sit by while parties 
attempt to explain the nature of the emotional or social injury 
they have suffered from hearing offensive comments.* 


In spite of these problems, ‘‘fighting words’’ analysis has been the most 
acceptable basis for regulating hate speech in the university context.* 


Ill. STuDENTs’ RiGHTs To FREE SPEECH 


To understand the limits which are placed on attempts to regulate 
hate speech in the college or university setting, one must first examine 
the content that the Supreme Court has given to the free-speech rights 
of students. 


A. Tinker v. Des Moines Independent Community School District 


The starting point for any analysis of the free-speech rights of students 
in public institutions is the Tinker case, in which the Supreme Court 
reversed the suspension of three high-school students.** The students 
were suspended by school authorities for coming to school wearing 
black armbands in protest of the war in Vietnam.** The Court granted 
that school officials had the right to prohibit some forms of outrageous 
speech. The students, however, did not ‘‘shed their constitutional rights 
to freedom of speech or expression at the schoolhouse gate.’’*”? The 
Court indicated that the speech at issue (the wearing of the armbands) 
was not sufficiently disruptive of school activities to justify a regulation 
of that speech. The Court stated that ‘‘the record does not demonstrate 
any facts which might reasonably have led school authorities to forecast 
substantial disruption of or material interference with school activities, 
and no disturbances or disorders on the school premises in fact oc- 
curred.’’** 

The Court indicated that speech could not be banned merely because 
there was some fear of disruption on the part of school authorities.*® 
Apprehension of some disruption is simply not enough to justify in- 
terference with the free-speech right of the students.*° The Court ex- 
plained: 


{In our system, undifferentiated fear or apprehension of distur- 
bance is not enough to overcome the right to freedom of expres- 
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sion. Any departure from absolute regimentation may cause trouble. 
Any variation from the majority’s opinion may inspire fear. Any 
word spoken, in class, in the lunchroom, or on the campus, that 
deviates from the views of another person may start an argument 
or cause a disturbance. But our Constitution says we must take 
this risk... 


The language of the Court’s opinion indicates that school authorities 
can only regulate speech that ‘‘makes the educational process almost 
impossible.’’*? The validity of any regulation of speech then turns on 
the question: ‘‘What are the educational goals of the school, and does 
the speech materially disrupt those goals?’’ Thus, the analysis is spe- 
cifically tailored to the unique situation of the educational setting 
involved in the regulation.** As the Court described these limits on 
school authorities’ power to regulate speech: 


In order for the state in the person of school officials to justify 
prohibition of a particular expression of opinion, it must be able 
to show that its action was caused by something more than a mere 
desire to avoid the discomfort and unpleasantness that always 
accompany an unpopular viewpoint. Certainly where there is no 
finding and no showing that engaging in the forbidden conduct 
would: ‘‘materially and substantially interfere with the require- 


ments of appropriate discipline in the operation of the school,’ 
the prohibition cannot be sustained.™ 


B. Healy v. James 


The Supreme Court addressed issues similar to those raised in Tinker 
in the university setting in Healy.*> University officials at Central 
Connecticut State College had denied recognition to a student group 
affiliated with the Students for a Democratic Society (SDS).5° The 
University argued that the philosophy of this organization was anti- 
thetical to the University’s, and that it could regulate the groups actions 
in order to preserve order on the campus and to meet educational 
goals.*” The Court agreed that universities have the authority to regulate 
student conduct in order to ensure a conducive educational environ- 
ment.** Such regulations, however, continue to be limited by the con- 
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stitutional protection for speech and association.*® The Court commented: 


Yet, the precedents of this Court leave no room for the view that, 
because of the acknowledged need for order, First Amendment 
protection should apply with less force on college campuses than 
in the community at large. Quite to the contrary, ‘‘[t]he vigilant 
protection of constitutional freedoms is nowhere more vital than 
in the community of American schools.’’® 


Like Tinker, the Court in Healy focused on disruption as the test for 


when a university can legitimately regulate student conduct.’ The 
Court’s analysis is as follows: 


The critical line heretofore drawn for determining the permissi- 
bility of regulation is the line between mere advocacy and advo- 
cacy ‘‘directed to inciting or producing imminent lawless action 
and... likely to incite or produce such action.’’ [citations omitted] 
In the context of the ‘‘special characteristics of the school envi- 
ronment,’’ the power of the government to prohibit ‘‘lawless 
action’’ is not limited to acts of a criminal nature. Also prohibitable 
are actions which ‘‘materially and substantially disrupt the work 
and discipline of the school.’’ [citations omitted] Associational 
activities need not be tolerated where they infringe reasonable 
campus rules, interrupt classes, or substantially interfere with the 
opportunity of other students to obtain an education. 


Thus for hate speech to be prohibited under the Tinker/Healy analysis, 
it must be more than merely offensive. To be regulated, such speech 
must materially disrupt the university-educational process or goals. 


IV. REGULATION OF HATE SPEECH AND THE RESPONSE OF THE COURTS 


A. Doe v. University of Michigan 


In response to a series of hate-speech incidents that occurred on 
campus, administrators at the University of Michigan determined that 
some response was necessary.™ Initially, the President of the University 
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issued a statement denouncing the behavior and reaffirming the com- 
mitment of the University to be a place of tolerance.® Over the next 
year, faculty and administrators developed a policy outlining discipli- 
nary action for students found guilty of harassment.®* The policy went 
through twelve drafts and became effective May 31, 1988.°’ 

The policy applied to ‘‘[e]ducational and academic centers, such as 
classroom buildings, libraries, research laboratories and study cen- 
ters.’’*® The policy was designed to punish: 


1. Any behavior, verbal or physical, that stigmatizes or victimizes 
an individual on the basis of race, ethnicity, religion, sex, sexual 
orientation, creed, national origin, ancestry, age, marital status, 
handicap or Vietnam-era veteran status and that 


a. Involves an express or implied threat to an 

individual’s academic efforts, employment, partic- 

ipation in University sponsored extra-curricular ac- 

tivities or personal safety; or 

b. Has the purpose or reasonable foreseeable effect 

of interfering with an individual’s academic efforts, 

employment, participation in University sponsored 

extra-curricular activities or personal safety; or 

c. Creates an intimidating, hostile, or demeaning 

environment for educational pursuits, employment 

or participation in University sponsored extra-cur- 

ricular activities.® 

In acknowledging the tension between its effort to eliminate or 
regulate hate speech and the free-speech guarantee of the First Amend- 
ment, the Office of the General Counsel of the University was given 
the power to declare that certain conduct that perhaps violated the 
policy was nonetheless protected speech.” The policy outlined the 
various punishments which might result from its violations.”! 
Shortly after enstating the policy, the university issued a guidebook 

that both supplemented and explained the policy,”? and provided be- 
havioral guidelines.” It included the following examples: 


A male student remarks in class: ‘‘Women just aren’t as good in 
this field as men,’’ thus creating a hostile learning atmosphere for 
female classmates. 





. at 855-56. 
. at 855-56. 
. at 856. 


. at 856-57. 
. at 857. 
. at 857-58. 











1994] HATE SPEECH 473 


Two men demand that their roommate in the residence hall move 
out and be tested for AIDS. 


You are a harasser when: 


You exclude someone from a study group because 
that person is of a different race, sex or ethnic 
origin than you are. 


You tell jokes about gay men and lesbians. 


Your student organization sponsors entertainment 
that includes a comedian who slurs Hispanics. 


You display a confederate flag on the door of your 
room in the residence hall. 


You laugh at a joke about someone in your class 
who stutters.”4 


Not long after its publication, this guidebook was withdrawn.”> The 
university did not, however, publicly announce the withdrawal of the 
guide or express any disapproval of its broad sweep.”® 

This policy was challenged by Doe, a biopsychology graduate student. 
Doe argued that the policy would curtail his ability to posit theories 
concerning biologically-based differences in the sexes and the races.”’ 
He argued that he could conceivably be charged for racist or sexist 
speech under this policy should he put forth such theories.”* This case 
was brought in the United States District Court for the Eastern District 
of Michigan, with Doe challenging the policy as so vague and overbroad 
that it chilled protected speech.” 

The court immediately recognized the tension which existed in this 
case between the university’s interest in creating a diverse and tolerant 
educational environment and the right of the individual to free and 
unfettered speech.®* As the court said, ‘‘It is an unfortunate fact of our 
constitutional system that the ideals of freedom and equality are often 
in conflict. The difficult and sometimes painful task of our political 
and legal institutions is to mediate the appropriate balance between 
these two competing values.’’*' The court made it clear that the uni- 
versity could regulate fighting words. 


While the University’s power to regulate so-called pure speech is 
far more limited, certain categories can be generally described as 
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unprotected by the First Amendment. It is clear that so-called 
‘fighting words’’ are not entitled to First Amendment protection. 
These would include ‘‘the lewd and obscene, the profane, the 
libelous, and the insulting or ‘fighting words’—those which by 
their very utterance inflict injury or tend to incite an immediate 
breach of the peace.’’ Under certain circumstances racial and 
ethnic epithets, slurs, and insults might fall within this description 
and could constitutionally be prohibited by the University.®? 


Also, the University could, according to the court, regulate speech and 
conduct by using ‘‘reasonable and discriminatory time, place, and 
manner restrictions which are narrowly tailored and which leave open 
ample alternative means of communication.’’® 

The court also concluded that the university could not regulate speech 
because it disapproved of the ‘‘ideas or messages’’ which it contained.* 
While the court struck down the regulations as vague and overbroad, 
the content-based distinction drove the court’s analysis. This remained 
true even if the speech would offend large numbers of persons.** This 
reasoning fails to recognize that it is not the content of the speech that 
is the focus of the need for regulation. Rather, it is the impact such 
speech has on the person to whom it is directed. The court failed to 
make the connection that ‘‘fighting words’’ are not protected by the 
First Amendment solely because their content may incite persons to a 
breach of the peace or may inflict injury. Instead, the court relied upon 
the myth of the marketplace of ideas to support its reasoning that such 
regulations are impermissible, saying that the principles of free speech 
‘acquire a special significance in the university setting, where the free 
and unfettered interplay of competing views is essential to the insti- 
tution’s educational mission.’’* 

The court failed to recognize how the prevalence of hate speech 
threatened the educational mission of the university, by creating an 
environment within which many persons were unable to learn. The 
myth of the marketplace of ideas used by the court to support its view 
that the constitutional interest in free speech is greater than the con- 
stitutional interest in a non-discriminatory environment ignores the 
powerful silencing impact of hate speech on those at which it is aimed. 
The court itself appeared ambivalent about this issue, as indicated by 
the rather bizarre addendum attached by Judge Cohn to his opinion. In 
this addendum, Judge Cohn indicates that he regrets not encountering 
the work of Mari Matsuda prior to filing the opinion in this case.*” He 
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indicates that ‘‘[aJn earlier awareness of Professor Matsuda’s paper 
certainly would have sharpened the Court’s view of the issues.’’®* 


B. R.A. V. v. St. Paul 


While Doe represents the only case where a university hate-speech 
policy has been tested in the courts, the United States Supreme Court 
recently decided a case that may have significant impact on future 
attempts to regulate hate speech.*® The City of St. Paul, Minnesota 
adopted an ordinance which provides: 


Whoever places on public or private property a symbol, object, 
appellation, characterization or graffiti, including, but not limited 
to, a burning cross or Nazi swastika, which one knows or has 
reasonable grounds to know arouses anger, alarm or resentment 
in others on the basis of race, color, creed, religion or gender 
commits disorderly conduct and shall be guilty of a misde- 
meanor.*° 


This statute was challenged in R. A. V. as being an impermissible 
regulation on speech in violation of the First Amendment.” 

On June 21, 1990, the defendant, R. A. V., and several other teenagers 
assembled a cross made by taping together two broken chair legs.% 
They allegedly burned the cross in the yard of a black family who lived 
across the street from the house where R. A. V. was staying.® R. A. 
V. was prosecuted under the above Bias-Motivated Crime Ordinance.” 

At trial, R. A. V. challenged the ordinance as substantially overbroad 
and impermissibly content-based.** While the trial court granted the 
motion to dismiss the charge on this basis, the Minnesota Supreme 
Court reversed. The state supreme court narrowly construed this 
statute as only reaching speech which would be considered ‘‘fighting 
words’’ and thus could be regulated.” The court also rejected the 
argument that the ordinance was impermissibly content-based, finding 
that ‘‘the ordinance is a narrowly tailored means toward accomplishing 
the compelling governmental interest in protecting the community 
against bias motivated threats to public safety and order.’’* 
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On appeal, the United States Supreme Court reversed the Minnesota 
Supreme Court and held that this ordinance was facially unconstitu- 
tional ‘‘in that it prohibits otherwise permitted speech solely on the 
basis of the subjects the speech addresses.’’*® The Court accepted that 
the ordinance only reached speech characterized as ‘‘fighting words.’’?° 
However, in the opinion for the majority, Justice Scalia, while accepting 
that: 


[from 1791 to the present ... our society, like other free but 
civilized societies, has permitted restrictions upon the content of 
speech in a few limited areas, which are of such slight social 
value as a step to truth that any benefit that may be derived from 
them is clearly outweighed by the social interest in order and 
morality,” 


argued that this restriction impermissibly sought to prohibit speech 
based on its content. As Justice Scalia wrote about the ‘‘fighting words’”’ 
doctrine: 


We have sometimes said that these categories of expression are 
“‘not within the area of constitutionally protected speech,”’ or that 
the ‘‘protection of the First Amendment does not extend”’ to them. 
Such statements must be taken in context, however, and are no 
more literally true than is the occasionally repeated shorthand 
characterizing obscenity ‘‘as not being speech at all.’’ What they 
mean is that these areas of speech can, consistently with the First 
Amendment, be regulated because of their constitutionally pros- 
cribable content (obscenity, defamation, etc.) — not that they are 
categories of speech entirely invisible to the Constitution, so that 
they may be made the vehicles for content discrimination unrelated 
to their distinctively proscribable content. [citations omitted]!™ 


Justice Scalia’s analysis is confusing because it is the very content 
of ‘‘fighting words’’ which leads to an imminent breach of the peace 
or injury, thus making them proscribable.’ Justice Scalia appears to 
be saying that while ‘‘fighting words’’ generically can be prohibited, 
particular groups of ‘‘fighting words’’ cannot be proscribed on the basis 
of their content.’ As he writes, 


It is not true that ‘‘fighting words’’ have at most a ‘‘de minimis’ 
expressive content or that their content is in all respects ‘‘worthless 





99. Id. at 2542. 

100. Id. 

101. Id. at 2542-43. 

102. Id. at 2543. 

103. See Watterson, supra note 7, at 964-69. 
104. R. A. V., 112 S. Ct. at 2543-46. 
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and undeserving of constitutional protection,’’ sometimes they are 
quite expressive indeed. We have not said that they constitute 
“‘no part of the expression of ideas,’’ but only that they constitute 
‘‘no essential part of any exposition of ideas.’’® 


It is extremely difficult to discern any significant difference between 
something which may be an ‘‘expression of ideas,’’ but is not, at the 
same time, ‘‘an essential part of the exposition of ideas.’’ This under- 
standing of the ‘‘fighting words’’ doctrine seems to run counter to 
much of its interpretation since Chaplinsky. 

Essentially, the majority opinion rests on the notion that while ‘‘fight- 
ing words’’ generally can be proscribed on the basis of their content, 
the government may not single out one particular subclass of ‘‘fighting 
words’’ for regulation on the basis of the offensive nature of that 
subclass of ‘‘fighting words.’’ As Justice Scalia writes: 


In other words, the exclusion of ‘‘fighting words’’ from the 
scope of the First Amendment simply means that, for purposes of 
that Amendment, the unprotected features of the word are, despite 
their verbal character, essentially a ‘‘nonspeech’’ element of com- 
munication. Fighting words are thus analogous to a noisy sound 
truck: Each is, as Justice Frankfurter recognized, a ‘‘mode of 
speech;’’ both can be used to convey an idea; but neither has, in 
and of itself, a claim upon the First Amendment. As with the 
sound truck, however, so also with fighting words: The govern- 
ment may not regulate use based on hostility—or favoritism— 
towards the underlying message expressed.” 


Thus, the Court found this ordinance unconstitutional, because it pro- 
scribes only those ‘‘fighting words’’ based on ‘“‘race, color, creed, 
religion or gender’ and favors other categories of ‘‘fighting words.’’' 
As Justice Scalia points out, ‘‘‘fighting words’ that do not themselves 
invoke race, color, creed, religion, or gender—aspersions upon a per- 
son’s mother, for example—would be usable,’’ while those ‘‘fighting 
words’”’ that invoke the designated categories are proscribed.’ 
Interestingly, Justice Scalia leaves open the possibility that a subclass 
of proscribable speech may be proscribed because of the particular 
‘‘secondary effects’’ of the speech, so that the regulation is ‘‘justified 
without reference to the content of the speech.’’'”° If, as Matsuda argues, 





105. Id. at 2543-44. 

106. Id. at 2545. 

107. Id. 

108. Id. at 2547. 

109. Id. at 2547-48 (emphasis in original). 

110. Id. at 2546. Yet, Justice Scalia rejects Justice Stevens’ point in dissent that what 
the St. Paul Ordinance was aimed at was not speech at all, but such secondary effects 
(i.e. injuries resulting from the speech). Id. at 2548. 
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hate speech has the secondary effect of inflicting real harm upon those 
to whom it is directed, then it is possible that such speech might be 
proscribed to prevent the injury. Thus, such a proscription does not 
aim at the content of the speech, but rather at the secondary effect— 
the injury. Of course, this would mean that the Court must accept 
that—hate speech has an injurious effect similar to the injury a victim 
receives from physical assault. This would require greater sensitivity 
on the part of the Court to the very real power differential in some 
communicative moments. It would also require abandoning the mar- 
ketplace metaphor. 


V. REFLECTIONS ON REGULATING HATE SPEECH IN THE UNIVERSITY AFTER 
R.A. V. 


The question which must be asked concerning attempts to regulate 
hate speech in the educational context after R. A. V. is whether or not 
the context is sufficiently unique to warrant a different analysis. The 
Court has long recognized that while students do not shed their con- 
stitutional rights at the classroom door, the interests involved in the 
educational process may allow some regulation of expression that might 
not be permissible in a non-university context.1'! While this is partic- 
ularly true in the elementary and secondary school settings, some 
commentators argue that the university should be less able to restrict 
speech because its very purpose is to serve as the ‘‘marketplace of 
ideas.’’??? 

To say this is to say nothing. The university is a unique marketplace 
of ideas because its purpose is to create an environment within which 
discourse can take place. To simply say that all speech must be tolerated 
because all speech somehow contributes to the marketplace is to ignore 
the fact that some speech, by its very nature, leads to a destruction of 
the marketplace. As J. Peter Byrne has written: 


The university’s relationship to the speech of its members is 
fundamentally different from the state’s. The university has a 
corporate reverence for speech as the embodiment of, and stimulus 
to, thinking and knowledge. Implicit in the university’s core 
function is the regulation of expression to enhance its quality. 
Membership in the academic community is restricted to those who 
possess the talent and training to teach or learn at a high level. 
The academic speech of the teachers and the students is subject 
to disciplinary norms deemed to facilitate criticism and discourse; 
those who do not meet the standards of speech set by the university 
are subject to penalties — students through grades and faculty 
through the denial of promotion or tenure. . . . Thus, the fact that 





111. See supra text accompanying notes 45-63. 
112. See Byrne, supra note 7, at 415. 
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universities function through speech and the criticism of ideas 
does not mean that speech ought to be under less restriction there 
than in society as a whole; on the contrary, both scholarship and 
learning necessarily involve the discipline of speech to improve 
it.113 


Thus, the university already approaches speech from a non-neutral 
position because speech is judged according to whether or not it 
contributes to the academic endeavor of the university — the pursuit 
of the truth. All speech is not treated equally in this pursuit! 

It is important to remember that the Supreme Court indicated in both 
Tinker and Healy that the line between permissible and impermissible 
regulation of student speech is predicated on whether or not the speech 
disrupts the educational process.'* In Healy, the Court stated that the 
important distinction was between advocacy and action.'*® Advocacy 
of particular ideas is protected, while conduct/action which is prohib- 
ited is not protected.’ It can be argued, using Matsuda’s victim- 
centered analysis, that most true hate-speech is not advocacy at all, but 
assault. There is no doubt that the university can prohibit a straight 
man, driven by homophobia, from punching a gay man in the face. 
This is prohibited because it is assault, regardless of the motivation. 
However, according to current First Amendment jurisprudence, if the 
same straight man taunts the gay man, calling him ‘‘Faggot!’’, the 
university has no power to prohibit the speech, even if the effect of 
the verbal assault on the victim is worse than the punch. 

The myth of the marketplace holds out the belief that the man who 
is called ‘‘faggot’’ or the black woman who is called a ‘‘nigger’’ can 
respond to such speech with more speech, thus contributing to the 
level of discourse. This idea fails to take seriously the effect of such 
speech on the victim, as well as the significant power held by the 
dominant group over the subordinate group. Current Supreme Court 
jurisprudence concerning the free speech rights of students, as exem- 
plified by Tinker and Healy, emphasizes the myth of the marketplace 
of ideas.''? However, Tinker and Healy were both examples of pure 
political speech. In both cases the student speech which the school 
attempted to regulate was clearly advocacy of a particular political 
idea.*® The same cannot be said for most examples of pure hate speech. 
The Supreme Court, in its attempt to maintain constitutional neutrality, 
has created a doctrine of student speech that sweeps in all manner of 





113. Id. at 416-17. 

114. See supra text accompanying notes 45-63. 
115. See supra text accompanying notes 55-63. 
116. Rosenberg, supra note 7, at 567. 

117. See Watterson, supra note 7, at 973-76. 


118. See supra text accompanying notes 45-63. See also Byrne, supra note 7, at 430- 
36. 
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speech. The current doctrine is, therefore, inadequate in that it refuses 
to recognize that there is speech which by its very nature and intent 
does injury to students and makes the educational process impossible. 
As Byrne has written, 


Racial slurs more profoundly burden the striving toward educa- 
tional attainments than do noise or inane sales patter. Minority 
scholars have been eloquent in expressing the disabling effects 
racial insults work on minority students and faculty. These harms 
are exacerbated by the social position of minorities at most Amer- 
ican universities where until recently they studied only in small 
numbers. Racial insults obviously burden the ability of targets to 
pursue their studies; infuriated and embarrassed, their emotions 
may push them toward self-protection or retaliation. The university 
should have an obligation to protect its students from such disa- 
bling harassment.’ 


A more reasoned doctrine would recognize this and allow the uni- 
versity to prohibit speech that fosters a hostile educational environment 
for minority students.’2° Such an approach is similar to that already 
used against employers in Title VII cases.’2? Under Title VII, an em- 
ployee has an action against the employer where the employer fails to 


take corrective action in response to racial or sexual harassment that 
leads to the creation of a hostile work environment.'?? Such an approach 
recognizes that hate speech does significant harm to the victim, attack- 
ing their sense of personhood and disrupting their educational process. 


CONCLUSION 


As I watched the recent election returns and witnessed gay and 
lesbian persons have their rights stripped in Colorado and come close 
to being declared abnormal by the voters of Oregon, I felt the great fear 
that emerges when majoritarian power is turned on subordinated mi- 
norities. This same phenomenon occurs everyday on campuses across 
America, even in the face of increased. education. We tolerate such 
behavior on campus, but will not tolerate it in our workplaces. I fail 
to see the analytical difference between the hostile environment created 
when a man sexually harasses a coworker by calling her a ‘‘bitch’’ and 
the hostile educational environment created when a law student ha- 
rasses another student calling her a ‘‘dyke.’’ We recognized long ago 
that the answer to such speech in the workplace was not more speech, 
because of the power imbalance implicit in the relationship. This same 





. Byrne, supra note 7, at 420. 
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power imbalance is at work for minority groups in the university setting 
and their silencing should not be tolerated. As Mr. Justice Jackson 
wrote in 1950 in dissent in Kunz v. New York: 


These terse epithets come down to our generation weighted with 
hatreds accumulated through centuries of bloodshed. They are 
recognized words of art in the profession of defamation. They are 
not the kind of insult that men [and women] bandy and laugh off 
when the spirits are high and the flagons are low. They are not 
in that class of epithets whose literal sting will be drawn if the 
speaker smiles when he uses them. THEY ARE ALWAYS, AND IN EVERY 
CONTEXT, INSULTS WHICH DO NOT SPRING FROM REASON AND CAN BE 
ANSWERED BY NONE. THEIR HISTORICAL ASSOCIATIONS WITH VIOLENCE ARE 
WELL UNDERSTOOD, BOTH BY THOSE WHO HURL AND THOSE WHO ARE 
STRUCK BY THESE MISSILES. Jews, many of whose families perished 
in extermination furnaces of Dachau and Auschwitz, are more than 
tolerant if they pass off lightly the suggestion that unbelievers in 
Christ should all have been burned. Of course, people might pass 
this speaker by as a mental case, and so they might file out of a 
theatre in good order at the cry of ‘‘fire.’’ But in both cases there 
is genuine likelihood that someone will get hurt.'? 





123. Kunz v. New York, 340 U.S. 290, 299, 71 S. Ct. 312, 317 (1951). 








READING, ‘RITING AND RESPONSE: 
HOLDING COLLEGES AND UNIVERSITIES 
LIABLE UNDER CERCLA 


INTRODUCTION 


Congress promulgated the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980 (hereinafter CERCLA or the 
Act)? to establish a hazardous waste response fund and authorize the 
Environmental Protection Agency (hereinafter the EPA) to clean up 
contaminated sites and hold potentially responsible parties (hereinafter 
PRPs) strictly liable on a joint and several basis.2 CERCLA amended 
the Solid Waste Disposal Act,? enacted in 1965, by providing a 
program to identify, control, and clean inactive hazardous waste sites, 
an area not addressed in prior legislation.* 

In 1986, CERCLA was extended for ten years through passage of 
the Superfund Amendments and Reauthorization Act of 1986 (here- 
inafter SARA).5 SARA recognized that the severity of the clean-up 
problem exceeded original estimations and sought to hasten progress 
by encouraging more voluntary action on the part of PRPs.® This goal 
was accomplished in part by ‘‘mitigating the harshness of [joint and 
several] liability’’ through ‘provisions offering early settlement to de 
minimis defendants’ and creating a cause of action for contribution 
from responsible parties not named in the recovery action. 





1. Pub. L. No. 96-510, 94 Stat. 2767 (codified as amended at 42 U.S.C.S. §§ 9601- 
9675 (Law. Co-op. 1989 & Supp. 1993)). 

2. H.R. Rep. No. 253(III), 99th Cong., 1st Sess. 15 (1985), reprinted in 1986 
U.S.C.C.A.N. 3038, 3038. CERCLA imposes liability on generators and transporters of 
hazardous waste and waste site operators. 42 U.S.C.S. § 9607(a) (Law. Co-op. 1989 & 
Supp. 1993). 

3. 42 U.S.C.S. §§ 6901-6992 (Law. Co-op. 1982 & Supp. 1993). The Solid Waste 
Disposal Act had also been amended by the Resource Conservation and Recovery Act 
of 1976 (hereinafter RCRA). 

4. H.R. Rep. No. 1016(I), 96th Cong., 2d Sess. 17-18 (1980), reprinted in 1980 
U.S.C.C.A.N. 6119, 6120. The report explains that Congress had historically focused 
on air and water pollutants and later the active handling of hazardous waste but had 
failed to deal with inactive or abandoned sites. EPA estimated in 1979 that as many 
as 50,000 inactive sites existed in the United States, of which almost 2,000 posed a 
serious health risk. 

5. Pub. L. No. 99-499, 100 Stat. 1615 (codified as amended at 42 U.S.C.S. §§ 
9601-9675 (Law. Co-op. 1989 & Supp. 1993)). 

6. H.R. Rep. No. 253(I), 99th Cong., ist Sess. 54-55 (1985), reprinted in 1986 
U.S.C.C.A.N. 2835, 2836-37. 

7. United States v. Alcan Alum. Corp., 755 F. Supp. 531, 544 (N.D.N.Y. 1991), 
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Until recently, response and recovery actions seldom involved haz- 
ardous waste contamination by colleges and universities.* The few 
suits naming universities as PRPs named them among multiple 
defendants? for de minimis liability. In April and July 1993, however, 
the United States Courts of Appeals decided two cases in which the 
universities’ liability was more significant.'° 

This note does not reiterate the history and mechanics of CERCLA," 
nor the hypothetical impact on universities’? but rather examines 
recently decided CERCLA cases and suggests practical procedures for 
anticipating and controlling environmental problems. Part I of this 





enforced, 34 Env’t Rep. Cas. (BNA) 1744 (N.D.N.Y. 1991), aff’d in part and rev’d in 
part on other grounds, 990 F.2d 711 (2d Cir. 1993). In Alcan, third party defendant 
Cornell suggests, but the court does not address, that de minimis liability refers to 
responsibility for less than 1% of the total cleanup cost. Id. Compare Transtech Indus., 
Inc. v. A & Z Septic Clean, 798 F. Supp. 1079, 1090 n.13 (D.N.J. 1992) (defining de 
minimis defendants as ‘‘defendants who were each responsible for less than 1% of the 
damage to the site.’’). SARA does not quantify de minimis liability but gives the 
President, through the EPA, the discretion to negotiate a final settlement with a PRP 
“if such settlement involves only a minor portion of the response costs ... and... 
both of the following are minimal in comparison to other hazardous substances at the 
facility: the amount . . . [and] the toxic or other hazardous effect ... .’’ 42 U.S.C.S. § 
9622(g)(1)(A) (Law. Co-op. 1989 & Supp. 1993). 

8. The terms ‘‘college’’ and ‘‘university’’ are used interchangeably and denote all 
institutions of higher education. 

9. See, e.g., Warwick Admin. Group v. Avon Prods., Inc., 820 F. Supp. 116 
(S.D.N.Y. 1993) (New York University, one of 13 defendants); Soo Line R.R. Co. v. 
B.J. Carney & Co., 797 F. Supp. 1472 (D. Minn. 1992) (Gonzaga University, one of 16 
defendants); United States v. Hardage, 982 F.2d 1436 (10th Cir. 1992) (University of 
Oklahoma, one of 58 defendants), aff’g 733 F. Supp. 1424 (W.D. Okla. 1989) and aff’g 
750 F. Supp. 1460 (W.D. Okla. 1990); Transtech Indus., Inc. v. A & Z Septic Clean, 
798 F. Supp. 1079 (D.N.J. 1992) (Rutgers University and Seton Hall University, among 
445 defendants), appeal dismissed and mandamus denied, 5 F.3d 51 (3d Cir. 1993). 

10. United States v. Alcan Alum. Corp., 755 F. Supp. 531 (N.D.N.Y. 1991), en- 
forced, 34 Env’t Rep. Cas. (BNA) 1744 (N.D.N.Y. 1991), aff’d in part and rev’d in part 
on other grounds, 990 F.2d 711 (2d Cir. 1993), decided by the Second Circuit on April 
6, concerned Cornell University as third-party defendant from which defendant sought 
contribution toward cleanup costs of a site to which the university contributed waste. 
Jacksonville Elec. Auth. v. Bernuth Corp., 776 F. Supp. 1542 (M.D. Fla. 1991), aff’d 
sub nom. Jacksonville Elec. Auth. v. Bernuth Corp., 996 F.2d 1107 (11th Cir. 1993), 
decided by the Eleventh Circuit on July 30, involved Tufts College as a defendant sued 
for contribution toward cleanup of a site which a wholly-owned subsidiary of the 
college previously owned. 

11. For particularly in-depth analyses of CERCLA and other environmental legis- 
lation, see generally John E. Milner & Charles A. Waggoner, Overview of Major Federal 
Environmental Acts and Regulations for the General Practitioner, 60 Miss. L.J. 1 (1990) 
(presenting the laws and issues most frequently encountered in legal practice); Lewis 
M. Barr, CERCLA Made Simple: An Analysis of the Cases Under the Comprehensive 
Environmental Response, Compensation and Liability Act of 1980, 45 Bus. Law. 923 
(1990) (summarizing case law construction of key CERCLA terms from 1980 to 1990). 

12. See Donald J. Manderfeld, Note, College and University Liability under Super- 
fund, 15 J.C. & U.L. 217 (1988); Sheldon Elliot Steinbach, Regulatory Issues on Campus: 
The Handwriting on the Wall, 53 Epuc. L. Rep. 1 (1989). 
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note briefly reviews the CERCLA provisions most likely to affect 
universities. Part II recalls the initial conjecture over the extent to 
which liability would be imposed on universities in the early days of 
CERCLA. Part III discusses recent court decisions, most significantly 
the cases decided in April and July 1993, involving universities as 
defendants, and synthesizes the results in the different circuits. Part 
IV guides universities in planning for environmental liability expo- 
sure. This note concludes that universities must be prepared for the 
courts to hold them to the same standards as other PRPs, requiring 
that they actively anticipate environmental liability. 


I. Key CERCLA PROVISIONS 


A brief review of key provisions of the Act affecting all PRPs, 
including universities, provides useful background for this discussion 
of CERCLA case law. These provisions (1) define to whom the statute 
applies as well as its scope, (2) authorize the EPA to initiate clean- 
up and later seek reimbursement from PRPs, and (3) permit PRPs to 
seek contribution from each other. 

Section 101*° defines terms used in the Act. The distinction among 
the definitions of removal, remedy, and response is particularly rele- 
vant. Removal involves the actual clean-up or disposal of the hazard- 
ous waste. Remedy refers to permanent measures taken in addition to 
or instead of removal and includes containment measures. Response 
encompasses removal and remedy. Recovery, not a defined term in 
this section, refers to the legal action taken by the government after 
it has begun or completed a site clean-up to seek reimbursement of 
clean-up expenses from PRPs." 

Section 102'5 empowers the EPA to designate additional substances 
not specified in CERCLA as hazardous, thereby extending the scope 
of the Act. The section also permits the EPA to establish the level at 
which discharge of each contaminant becomes reportable to the Na- 
tional Response Center. 

Section 104'* authorizes the President or his representative to either 
remove or remedy the actual or threatened release of any hazardous 
substance or require the PRP to do so. This section also permits the 
EPA to monitor future site maintenance and outlines a general main- 
tenance procedure. 

Section 106’” provides emergency response authority to abate an 
imminent threat to public health and safety, and includes a procedure 





13. Codified as amended at 42 U.S.C.S. § 9601 (Law. Co-op. 1989 & Supp. 1993). 

14. 42 U.S.C.S. § 9607(a) defines recoverable costs and explains recovery actions. 

15. Id. § 9602. The National Response Center was established under the Clean 
Water Act to monitor releases of hazardous substances. 

16. Id. § 9604. 

17. Id. § 9606. 
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by which a complying party can seek reimbursement from Superfund 
if that party would not be a PRP under the Act. 

Section 107% defines liability under the Act. CERCLA holds any 
past or present owner or operator (defined in section 101 of the Act 
as one who ‘‘controlled activities’’) of a hazardous waste site, as well 
as any generator or transporter of hazardous waste, liable for all costs 
of removal or remedial action, other necessary response costs,’® and 
damages for injury to or destruction of natural resources. Defenses are 
limited to an act of God, act of war, or act of an unrelated and 
unforeseeable third party. CERCLA caps liability for each release 
unless the PRP acted willfully or refused to comply with EPA require- 
ments, in which case unlimited punitive damages may alsc be im- 
posed. 

Section 113° vests in the United States district courts exclusive 
original jurisdiction over all CERCLA actions and establishes a statute 
of limitations of three to six years for causes of action under the Act, 
depending on the type of response action taken. It also makes explicit 
the right of a PRP to contribution from another responsible party not 
named in the original response action. 

Section 1221 authorizes the EPA, at its discretion, to enter settle- 
ment agreements with PRPs in order to expedite response and en- 
courages settlement with de minimis parties. The section also specifies 
conditions under which the EPA can offer settling parties covenants 
not to sue for recovery of future response costs related to the action 
settled. 

The PRP trying to identify and control its potential responsibility 
and liability under CERCLA must recognize that, as its name indicates, 
CERCLA incorporates many other environmental acts. ‘‘[T]he last ten 
years have seen an emphasis on integration of environmental programs 
... . Incorporation by reference of one standard into another has made 
it virtually impossible for those subject to environmental programs to 
comply with one set of regulations without having compliance re- 
quirements imposed in seemingly unrelated areas.’’?? Two definitions 
alone within section 101 of CERCLA refer to eight other environmental 





18. Id. § 9607. 

19. In Hardage, 982 F.2d at 1448 (quoting Daigle v. Shell Oil Co., 972 F.2d 1527, 
1535-37 (10th Cir. 1992)), the Tenth Circuit concluded that, although left undefined 
in CERCLA, ‘‘necessary costs of response’’ are those ‘‘necessary to the containment 
and cleanup of hazardous releases.’’ Specific guidance is provided by the district court 
in Transtech when it defines EPA’s expenses as including not only removal costs but 
“expenses in determining what remedial action would be appropriate.’’ 798 F. Supp. 
at 1083. These included ‘‘personnel, analytical and administrative costs; engineering 
plans . . .; and preparation of its initial Remedial Investigation and Feasibility Study.’’ 
Id. 

20. Codified as amended at 42 U.S.C.S. § 9613 (Law. Co-op. 1989 & Supp. 1993). 

21. Id. § 9622. 

22. Milner & Waggoner, supra note 11, at 1. 
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acts.?? Therefore, CERCLA will not be the sole source of environmental 
obligations. The violation of any environmental statute is punishable 
under the Act. Equally important, the courts consistently interpret 
CERCLA liability as both strict and joint and several.”* 


II. INITIAL SPECULATION ABOUT UNIVERSITY LIABILITY 


Perhaps because universities had not historically been large-volume 
generators of hazardous waste and because in the early years the 
CERCLA program was not as well managed as it is today,?° universities 
were not named as defendants in CERCLA response actions until 1991, 
over ten years after Congress initially promulgated the Act. During 
that time, though, educational institutions were becoming increasingly 
aware of their need to control the hazardous waste that they generated. 

Investigations into allegations of improper handling and storage of 
hazardous waste at Stanford University and subsequent health inspec- 
tions received considerable media attention during 1988 and 1989. 
Public attention focused on Stanford’s procedures after one of its 
health and safety officers informed the university President of viola- 
tions and then resigned.?° While the hazardous waste problems at 
Stanford did not involve ‘‘immediate health or environmental haz- 
ards,’’?? and therefore did not lead to CERCLA response action, the 
EPA fined the University almost $200,000.”8 





23. The definition of ‘‘federally permitted release’’ refers to: the Federal Water 
Pollution Control Act, codified as amended at 33 U.S.C. §§ 1251-1384 (1988 & Supp. 
IV 1992); the Solid Waste Disposal Act (amended by the Resource Conservation and 
Recovery Act of 1976), 42 U.S.C.S. §§ 6901-6992 (Law. Co-op. 1982 & Supp. 1993); 
the Marine Protection, Research, and Sanctuaries Act of 1972, 33 U.S.C. §§ 1401-1445 
(1988 & Supp. IV 1992); the Safe Drinking Water Act, 42 U.S.C. §§ 300f-300j (1988 & 
Supp. Ill 1991); the Clean Air Act, 42 U.S.C. §§ 7401-7642 (1988 & Supp. III 1991); 
the Clean Water Act, 33 U.S.C. §§ 1251-1384 (1988 & Supp. IV 1992); and the Atomic 
Energy Act of 1954, 42 U.S.C.S. §§ 2011-2296 (Law. Co-op. 1978 & Supp. 1993). 
‘‘Hazardous substance’’ is defined with reference to: the Federal Water Pollution 
Control Act; the Solid Waste Disposal Act; the Clean Air Act; and the Toxic Substances 
Control Act, 15 U.S.C. §§ 2601-2671 (1988 & Supp. IV 1992). 

24. The District Court for the Northern District of New York recently stated in 
Alcan, ‘‘[a]s various courts have noted, liability under CERCLA ... is strict, [New 
York v.] Shore Realty, 759 F.2d [1032,] 1044 [(2d Cir. 1985)], and joint and several 
unless the defendant demonstrates that the harm is divisible, O’Neil v. Picillo, 883 
F.2d 176, 178-79 (ist Cir. 1989), cert. denied sub nom. American Cyanamid Co. v. 
O’Neil, [493] U.S. [1071], 110 S. Ct. 1115 (1990) ....’”’ Alcan, 755 F. Supp. at 535. 
See also Barr, supra note 11, at 976-79 (discussing the legislative history and citing 
cases construing these terms). 

25. H.R. Rep. No. 253(V), 99th Cong., 1st Sess. 3 (1985), reprinted in 1986 
U.S.C.C.A.N. 3124, 3126. 

26. Bill Workman & Ray Tessler, County Probing Report on Hazardous Waste at 
Stanford, S.F. CHRon., Jan. 15, 1988, at A23. 

27. Stanford Fined Over Handling of Chemicals, S.F. CHron., Nov. 23, 1991, at 
A15. 

28. Id. 
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It was during this time that many entities began to evaluate how 
CERCLA would affect them. The high-profile nature of Stanford’s 
problems may have been a factor leading to the recognition that 
universities were as likely as any entity to incur waste clean-up 
liability. Uncertainty existed, however, about whether educational 
institutions might be held to a less stringent standard. ‘‘In the areas 
of ... the environment, ... higher education ha[d] not been vigor- 
ously scrutinized by intensive federal regulatory enforcement.’’*® This 
was partially attributed to the ‘‘Reagan administration[’s lesser incli- 
nation] to enforce existing regulations’’*° and the fact that most col- 
leges and universities historically generated very low volumes of 
hazardous waste.*? Under RCRA* rules in effect until 1984, hazardous 
waste generators below a designated volume level were exempted 
from certain requirements. When Congress lowered the threshold level 
for liability, virtually every college and university became a PRP.** 
CERCLA, subsequently enacted to build upon RCRA, made full lia- 
bility of educational institutions virtually certain although it was still 
untested by case law. ‘‘For higher education, the eight-year honey- 
moon [was] almost over’’ by the late 1980s** and ‘‘insulation of 
colleges and universities from environmental regulation and financial 
exposure [became] a fading concept.’’* 

In the absence of litigation producing clear liability guidelines, 
many speculated that universities would be classified as de minimis 


contributors, potentially benefitting from the EPA’s authority to ne- 
gotiate early settlement agreements.** The commencement of litigation 
involving university defendants has proven that while universities 
have more often been de minimis defendants, the courts will not shy 
away from imposing greater liability where merited. 


III. SETTING PRECEDENT: RECENT HOLDINGS 


Colleges and universities were first named as defendants in a CER- 
CLA recovery action in the 1991 suit of United States v. Alcan Alum. 
Corp.,°” involving Cornell University as a party. As of January 1994, 





29. Steinbach, supra note 12, at 1. 

30. Id. 

31. Id. at 4-5. Steinbach states that most academic institutions were classified as 
‘‘small quantity generators,’’ defined as those generating less than 1000 kilograms per 
month of hazardous waste. 

32. See supra note 3. 

33. Steinbach, supra note 12, at 5. The threshold was lowered from 1000 kilograms 
per month to 100 kilograms per month, or approximately 28 gallons. 

34. Id. at 1-2. 

35. Id. at 8. 

36. Manderfeld, supra note 12, at 234. 

37. 755 F. Supp. 531 (N.D.N.Y. 1991), enforced, 34 Env’t Rep. Cas. (BNA) 1744 
(N.D.N.Y. 1991), aff’d in part and rev'd in part on other grounds, 990 F.2d 711 (2d 
Cir. 1993). See infra note 61 and accompanying text. 
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the federal courts have decided a total of six university-implicated 
CERCLA actions, with four of them reaching the United States Court 
of Appeals. Four of the six implied de minimis liability; the university 
was merely one of many parties to the action* and its liability was 
small. Those cases will lead this discussion. The other two suits 
implicated universities as more significant PRPs*® and clarified that 
the same liability standard will apply to universities as to all PRPs. 


A. Colleges and Universities as De Minimis Parties 


In Soo Line R.R. Co. v. B.J. Carney & Co.,*° B.J. Carney, a corpo- 
ration subsequently converted to a limited partnership, leased property 
on which hazardous waste accumulated over fifty years, contaminating 
groundwater and requiring response action.*? Gonzaga University was 
a shareholder of the defendant corporation and became a limited 
partner upon conversion in 1986, thirteen years after the lease ended.*? 
Defendants moved to dismiss plaintiff’s action to recover clean-up 
costs. The motion rested in relevant part on assertions that by the 
time plaintiff became aware of the problem (when it attempted to sell 
the property in 1988), the corporation had dissolved and the survival 
statute had run.** Plaintiff further asserted that the limited partnership 
was not the corporation’s successor.** 

The court held that the corporation had not effectively dissolved 


because it did not notify all creditors of its dissolution and provide 
for all of the corporation’s debts. Thus the statute did not bar plaintiff’s 
action.*® The court further held that based on the identical composition 
of the ownership, management and business of the two entities, the 
partnership could be deemed a successor corporation*® and, alterna- 





38. See supra note 9. 

39. See supra note 10. 

40. 797 F. Supp. 1472 (D. Minn. 1992). 

41. Id. at 1476. B.J. Carney leased the parcel from Soo Lines from the early 1920s 
until 1973. 

42. Id. After the corporation was converted to a limited partnership, the partnership 
continued the business of the corporation until it was dissolved in July 1990. It is 
unclear from the facts how the university came to be an owner of the corporation. 

43. Id. at 1477. The relevant chronology is as follows: the corporation filed for 
dissolution on February 11, 1987; plaintiff advised the corporation of the contamination 
problem on October 19, 1988 and the corporation said that ‘‘it would cooperate’; the 
corporate existence terminated at the end of the two-year survival statute on February 
11, 1989; the corporation advised plaintiff of its dissolution on February 13, 1989; and 
the action was filed on February 18, 1992. Id. at 1476-78. 

44. Id. at 1481-82. 

45. Id. at 1478. 

46. Id. at 1483-84. Under the doctrine of corporate successor liability, the obliga- 
tions of a corporation that is purchased by another business entity (which are not 
ordinarily assumed by the purchaser) become obligations of the succeeding business 
entity in four instances: where the parties so agree; where the purchase amounts to a 
merger; where the purchaser is merely a continuation of the purchased corporation; 
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tively, that it could be a shareholder distributee whose distribution 
could be disgorged upon proof of a wrongful dissolution such as the 
alleged intentional misrepresentation to plaintiff of the corporation’s 
continued existence.*’ 

With regard to the limited partners specifically, including Gonzaga, 
the court observed that limited partners are generally not held per- 
sonally liable unless they participate in control of the business. If, 
however, their control is proved and makes them responsible parties, 
they may be held jointly and severally liable under CERCLA.“ 

In this early case involving a university defendant, the court did 
not afford Gonzaga any special treatment. After specifically addressing 
the interests of the limited shareholders, the court found that the facts 
were sufficient to uphold a suit against all shareholders. 

A different scenario presented itself six months later in United 
States v. Hardage.*® Hardage involved the clean-up of a waste disposal 
site. The University of Oklahoma was not brought into the suit until 
the case was appealed to the Tenth Circuit.°° The appellate opinion, 
like those of the district court,*? neither mentioned the university, nor 
explained its connection to the suit. Based on the lack of reference to 
the fourth-party defendants in general (of which the university was 





and where the purpose of the transaction is to fraudulently escape liabilities. Id. at 
1482. The court cited case precedent that ‘‘the rule of successor liability does not turn 
on the form of the business entities at issue,’’ making the rule applicable to a limited 
partnership. Id. n.4 (discussing Tift v. Forage King Indus., 322 N.W.2d 14 (Wis. 1982), 
and cases in accord). 

47. 797 F. Supp. at 1480 and 1484. 

48. Id. at 1485-86. Without addressing the issue of control, the court noted that 
both individuals and partnerships are defined as ‘‘persons’’ under CERCLA and let 
stand the allegation of joint and several liability of the limited partners, implying that 
if the dissolved lessee were determined to be a responsible party, all former share- 
holders would be responsible for the cleanup, including the limited partners. 

49. 982 F.2d 1436 (10th Cir. 1992), aff’g 733 F. Supp. 1424 (W.D. Okla. 1989) and 
aff’g 750 F. Supp. 1460 (W.D. Okla. 1990). 

50. While it is rare to implead parties at the appeal stage, it appears that the fourth- 
party defendants, including the University of Oklahoma, were properly impleaded 
pursuant to Fed. R. Civ. P. 14(a) which provides, ‘‘[a]t any time after commencement 
of the action a defending party . .. may cause a summons and complaint to be served 
upon a person not a party to the action who is or may be liable to the third-party 
plaintiff [i.e., the defending party] for all or part of the plaintiff’s claim against the 
third-party plaintiff’’ (emphasis added). The same rule permits third-party defendants 
to implead fourth-party defendants at any time. The rule has been liberally construed. 
See generally 6 CHARLES A. WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCE- 
DURE §§ 1442-1443 (1969); 3 JEREMY C. Moore ET AL., MOORE’S FEDERAL PRACTICE 
14.02[1] (2d ed. 1985). 

51. The two district court opinions are reported at 733 F. Supp. 1424 (W.D. Okla. 
1989) (the liability action) and 750 F. Supp. 1460 (W.D. Okla. 1990) (the remedy 
action). The Hardage suit was bifurcated ‘‘into a remedy phase, at which a remedy for 
the cleanup of the Hardage site would be selected, and a liability phase, at which 
liability for the cleanup would be determined for those who did not stipulate to 
liability.” 982 F.2d at 1439. 
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one of 32) and the absence of this class from the original action, 
Hardage appears to present an example of de minimis liability where 
the university was a minor contributor later joined to ensure that the 
government would not bear the response costs. 

The more typical case involves a college or university brought into 
the clean-up action by a liable PRP. As previously noted,*? if a PRP 
is ordered to reimburse the EPA for response costs, CERCLA empowers 
that PRP to seek contribution from other responsible parties. The fact 
pattern in Warwick Admin. Group v. Avon Prods. Inc.** illustrates a 
fairly typical sequence of events when the EPA places a contaminated 
site on the National Priorities List (hereinafter NPL). 

In Warwick, after the municipal landfill of the Town of Warwick, 
New York, was placed on the NPL, the EPA invited identified PRPs 
to perform a Remedial Investigation and Feasibility Study to determine 
the method and cost of response. When the PRPs failed to offer to 
undertake the study, the EPA commissioned the study to a third party 
and developed a state-approved response plan. The EPA then invited 
the PRPs to undertake the clean-up. None responded by the established 
deadline. The EPA finally issued an Administrative Order to the PRPs, 
as liable parties, to implement the site clean-up. The PRPs then formed 
the Warwick Administrative Group (hereinafter the Group) and invited 
other parties to join that the Group identified as having sent waste to 
the landfill. When only one of the invited parties accepted, the Group 
sued the others for contribution and damages, including New York 
University Medical Center. After the filing of the suit by the Group 
and the ensuing motion by the defendants to dismiss,** the EPA 
separately issued a second Administration Order which instructed 
several of the defendants to respond as liable parties. NYU was not 
one. 

Again, most universities have not historically generated significant 
amounts of hazardous waste from their facilities. The greatest risk of 
environmental harm logically exists at those universities with sizeable 
science and/or medical facilities, as the involvement of NYU Medical 
Center in the Warwick case illustrates. Generalizing the Warwick 
result, if universities otherwise comply with the regulations imposed 
upon their operations, their liability to the EPA is not likely to exceed 





52. See supra note 20 and accompanying text. 

53. 820 F. Supp. 116 (S.D.N.Y. 1993). 

54. Id. at 118-20. The defendants moved to dismiss the contribution claim for 
failure to state a cause of action, alleging that CERCLA requires greater specificity in 
the pleadings. The court rejected this contention citing a recent Supreme Court decision 
which held that only pleadings identified in the Federal Rules of Civil Procedure 
(specifically, Rule 9) require heightened specificity. I¢. at 120. The court then reviewed 
the general rules of pleading to state a valid claim, ri 2d that Warwick had not fulfilled 
the requirements because it did not allege that the solid waste sent to the Warwick 
site by defendants contained hazardous substances and granted leave to amend the 
complaint. 
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a de miaimis level, even with regard to their most risky traditional 
activities.*> After reviewing the Warwick landfill twice, the EPA still 
did not name NYU as a liable party. Nevertheless, the District Court 
for the Southern District of New York denied the motion to dismiss 
the contribution claim. The court kept contribution available to War- 
wick if Warwick could prove that additional parties, such as NYU, 
deposited hazardous waste at the Warwick landfill and should there- 
fore help shoulder the clean-up cost. Universities typically will be- 
come involved at this cost-sharing stage. 

The most striking example of a liable PRP seeking to share its costs 
with other parties occurred recently in Transtech Indus., Inc. v. A & 
Z Septic Clean®** in which Rutgers and Seton Hall Universities were 
named among 445 defendants.*’ Transtech, the liable PRP, owned and 
operated a hazardous waste disposal site. The EPA designated the site 
for clean-up and commenced the process before Congress enacted 
CERCLA. Once CERCLA was in place, responsibility was turned over 
to Transtech while the clean-up was still in its early stages. At that 
point, the EPA sought to recover the five million dollars that it had 
expended from 360 PRPs, 226 of whom scttled with the EPA. Tran- 
stech later brought an action for continuing clean-up expenses and 
named, among the defendants, the parties which had already settled 
with the EPA. The defendants moved to dismiss on the grounds that 
the settlement, or consent decree, absolved them of any future liability 
at the site.5* The court relied on the plain meaning of section 113 of 
CERCLA and of the decree and held that settlement applied only to 
the settling party’s liability to the government for its costs and did 
not preclude Transtech from separately recovering contribution for the 
remainder of the clean-up, estimated at over $113 million.* 





55. ‘Traditional activities’’ refers to the educational purposes for which universities 
are established, as compared with unrelated lines of business which may be acquired 
by bequest or as a result of operating a self-sufficient entity. See, e.g., infra note 68 
and accompanying text. See also infra note 57. 

56. 798 F. Supp. 1079 (D.N.J. 1992), appeal dismissed and mandamus denied, 5 
F.3d 51 (3d Cir. 1993). 

57. Given the scope of the defendant class in this contribution suit, Transtech 
appears to have named everyone that ever shipped waste to the site. Rutgers and Seton 
Hall had probably sent routine hazardous waste to be disposed. The type of hazardous 
waste which a university may rou.inely handle includes: pesticides; asbestos and PCB 
‘allast; cleaning products; chemicals used by art, science, engineering and other 
research departments; automotive waste, including batteries, oil, and antifreeze; toner 
cartridges; and food service degreasers. 

58. 798 F. Supp. at 1082-84. 

59. Id. at 1087-88. The court noted that section 113 of CERCLA refers to ‘‘liability 
to the United States ... regarding matters addressed in the settlement’’ and quoted 
the consent decree as representing ‘‘full satisfaction of all claims of the United States 
with regard to Past Response Costs and Past Response Actions’’. Id. at 1088 (emphasis 
added). Also noted was the fact that the decree contemplated that the administrative 
order requiring site cleanup would remain in effect, implying that future cleanup 
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Transtech made clear that a PRP’s settlement with the EPA defini- 
tively extinguishes that settlor’s clean-up liability only with regard to 
the EPA’s specific past expenditures over a time period defined in 
the agreement. Consequently, a settlor may be liable for future addi- 
tional expenses incurred either by the government or by a private 
party taking over responsibility for the clean-up, as Transtech did. 
The implication for any settling party, though perhaps more pointed 
for an educational institution subject to more considerable financial 
constraints, is that while early settlement can lessen liability and costs 
in the short run, once liability for release of hazardous materials has 
been established, it is strict. The PRP will be charged for any future 
response costs, sometimes, as in Transtech, with startling conse- 
quences. Colleges and universities in particular, then, should bear in 
mind that the ability to settle as a de minimis party does not neces- 
sarily limit liability to the settlement amount. While the absolute cost 
to Rutgers and Seton Hall may be small as a percentage of total clean- 
up costs, the final liabili:y figure could be almost twenty-five times 
that originally anticipated.® 


B. Colleges and Universities as Non-De Minimis Parties 


Two cases decided in 1993 by the Courts of Appeals for the Second 
and Eleventh Circuits contrast with those in which the college’s or 


university’s liability was minimal. In each, the institution was the 
target of a more substantial contribution action. 

United States v. Alcan Alum. Corp.™ involved the clean-up of an 
inactive hazardous waste disposal site to which Alcan, Cornell Uni- 
versity, and at least eighty-two other entities sent waste. The EPA 
sought to recover its response costs from eighty-three PRPs, including 
Alcan but excluding Cornell. All of the designated PRPs except Alcan 
settled. When the EPA subsequently sued Alcan for all unreimbursed 
expenses, Alcan sued Cornell as an additional party having contrib- 





liability could be expected. The court recalled that CERCLA sought to strike a balance 
between incentives for quick settlements and assurance that parties actually performing 
the cleanup could seek compensation from other responsible parties. Id. at 1085. While 
recognizing that special cases exist, such as a PRP’s bankruptcy, where a PRP is also 
absolved from future liability in exchange for settlement, generally limitation of liability 
applies ‘‘only with respect to the claims specifically addressed in the consent decree, 
not to every possible claim arising out of the same site.’’ Id. at 1090. 

60. Again, de minimis liability amounts to less than 1% of total liability. See supra 
note 7. The de minimis defendants settled with the EPA for their share of five million 
dollars. As a result of this suit, however, by the time that the clean-up is finished, the 
defendants’ liability will have increased to their proportionate share of approximately 
$120 million (the EPA’s expenses plus Transtech’s expenses), or twenty-four times the 
original EPA settlement. 

61. 755 F. Supp. 531 (N.D.N.Y. 1991), enforced, 34 Env’t Rep. Cas. (BNA) 1744 
(N.D.N.Y. 1991), aff’d in part and rev’d in part on other grounds, 990 F.2d 711 (2d 
Cir. 1993). 
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uted waste to the site.** Cornell argued in defense that the EPA’s 
choice not to include the university in its recovery suit precluded 
Alcan from seeking contribution from Cornell.® The District Court for 
the Northern District of New York ruled that if Alcan could prove 
that Cornell sent to the site hazardous waste which the EPA identified 
as being present on the site and requiring clean-up, Alcan could 
obtain contribution from Cornell, regardless whether the EPA included 
the university on its initial list of PRPs.** At a separate administrative 
hearing, the district court found Cornell liable for 6% of Alcan’s 
expense, or approximately 2.5% of the total clean-up cost.® The 
Second Circuit affirmed, reasoning that Cornell admitted that it had 
sent waste to the site, that CERCLA ‘‘imposes liability and contribution 
upon ‘any person’ who arranges for disposal of waste at a facility,’’ 
and that ‘‘[ujnder the plain meaning of this language it is difficult to 
see how Cornell could avoid being included.’’®* 

Alcan is a significant decision for colleges and universities. Al- 
though the treatment of universities in prior cases implied that they 
would be held to the same stringent standard under CERCLA as any 
other PRP, Alcan represents the first case in which a court specifically 
addressed the issue. When Cornell requested at the administrative 
hearing that its status as an eleemosynary institution be considered 
in determining its clean-up liability, the district court responded: 


The court does not consider these facts to be relevant. Simply 
because Cornell is an educational institution does not entitle it 
to exceptional treatment under CERCLA. Such specialized treat- 
ment would be inequitable and would frustrate the Congressional 
purpose of allowing parties such as Alcan to seek contribution 
from other responsible parties.®’ 


Tufts College, like Cornell, was held to the same level of CERCLA 
compliance as all PRPs in Jacksonville Elec. Auth. v. Eppinger and 
Russell Co..® In this case, however, Tufts’ status as an educational 
institution benefitted it when the court decided that the high level of 
proof normally required to ‘‘pierce the corporate veil’’ applied with 
equal force in a CERCLA suit. The complete dissimilarity of operating 
a college and a wood processor precluded an argument that Tufts 





62. 755 F. Supp. at 534. 

63. Id. at 543. 

64. Id. at 544-45. 

65. Alcan, 34 Env’t Rep. Cas. (BNA) at 1748. 

66. Alcan, 990 F.2d at 723-24. 

67. Alcan, 34 Env’t Rep. Cas. (BNA) at 1748. 

68. 776 F. Supp. 1542 (M.D. Fla. 1991), aff’d sub nom. Jacksonville Elec. Auth. v. 
Bernuth Corp., 996 F.2d 1107 (11th Cir. 1993) (hereinafter Eppinger and Bernuth, 
respectively). Both actions involved three defendants: Eppinger, Bernuth and Tufts 
College. On appeal, the names of the defendants were transposed. 
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controlled its wood-processing subsidiary and should therefore be 
liable under CERCLA for the subsidiary’s contamination. 

In Eppinger, Tufts College had acquired complete ownership of the 
company, a commercial wood preserver, through the bequest of an 
alumnus.® In 1942, after seventeen years of ownership, Tufts sold 
Eppinger and Russell Co. to Bernuth Lembcke Co. When Jacksonville 
Electric Authority (hereinafter JEA), the current owner of Eppinger 
and Russell’s Florida plant site, was required to clean the site,” it 
sought contribution under CERCLA from Tufts by ‘‘piercing the cor- 
porate veil.’’” 

The District Court for the Middle District of Florida applied the 
piercing doctrine to analyze whether Tufts could be reached as either 
the owner or operator of the facility, either of which would impose 
CERCLA liability. The court first concluded that the contaminating 
facility was corporate property belonging to Eppinger. Tufts, as a 
shareholder, could not be deemed the owner of the corporation’s 
property in the absence of a statutory directive or proof that the 
corporation was a sham.” No presented evidence nor proven facts 
justified the inference that either of these conditions existed.” 

A more detailed analysis determined that Tufts could not have been 
the operator of Eppinger. The district court melded the standards used 
by several circuit courts to interpret the term ‘‘operator’’ in the context 


of a parent/subsidiary relationship. It ruled that ‘‘operator liability 
[will be imposed] on the parent corporation of a wholly-owned sub- 
sidiary when the parent exercises actual and pervasive control of the 
subsidiary to the extent of actually involving itself in the daily oper- 
ations of the subsidiary.’’”* 





69. Eppinger, 776 F. Supp. at 1544. The bequest conveyed 4,808 shares of the 
company’s 5,000 shares to Tufts in 1925 and 1926. Tufts acquired the remaining 192 
shares in 1939. 

70. Id. at 1545. It is not clear from the court opinions when and how JEA came to 
own the Jacksonville site. Although not stated in the opinion, it appears that Eppinger 
and Bernuth were insolvent, prompting JEA to attempt to reach Tufts for contribution. 

71. Under the doctrine of ‘‘piercing the corporate veil’’, the limited liability pro- 
tection that shareholders obtain from incorporating is disregarded. The owners are 
subject to unlimited personal liability if an analysis of various factors indicates that 
the corporation is not a separate entity from its owners. 

72. Eppinger at 1545. 

73. Id. at 1546. In determining whether or not to ‘‘pierce’’ and hold shareholders 
liable for the debts of a subsidiary, the court considers the following criteria: commin- 
gling of funds and affairs, insufficient capital, depletion of corporate assets, lack of 
observance of corporate formalities, fraud, and inequity. Proof of these factors favors 
piercing. The court reviewed the facts of the case against these criteria and concluded 
that while Tufts owned all of Eppinger’s stock and the companies had common officers 
and directors, corporate formalities had been strictly observed (including the mainte- 
nance of separate financial statements and tax returns), daily operations had been kept 
separate, and Tufts did not deplete Eppinger’s assets. 

74. Id. at 1547-48. In creating its definition the district court reviewed and quoted 
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In applying that standard to Tufts, the district court observed: 


Tufts was, and is, an institution of higher learning. Eppinger 
was in the wood treatment business, a field largely foreign to 
Tufts. There is simply no evidence that the Tufts trustees who 
served as Eppinger directors and officers actually involved them- 
selves in the daily operational decisions of the Eppinger busi- 
ness.”° 


On appeal the Eleventh Circuit adopted the district court’s standard 
and stated: 


We seek more than just indicia of a parent-subsidiary relation- 
ship. .. . It is particularly important that the record contain such 
evidence [of active involvement in the subsidiary’s business af- 
fairs] in a case such as this, where the parent company - the 
trustees of a university - is in an entirely different business than 
that of the subsidiary.”® 


While Tufts’ status as a college worked to its advantage, this does 
not suggest that it was held to a less strict standard under CERCLA 
because of that status. Rather, Eppinger reinforces uniform treatment 
of all PRPs under the Act. When the evidence in a case does not 
justify it, a liable PRP will not be permitted to ‘‘pierce the corporate 


veil’’ in order to seek CERCLA contribution from the parent company 
of another PRP. The extreme difference in the nature of the business 
of the parent and subsidiary can be a factor supporting this conclusion, 
as it was in Eppinger which fortuitously involved a college defendant. 


IV. ACTIVE MANAGEMENT OF AND PLANNING FOR CERCLA LIABILITY 


Recent case law, as well as logic, lead to the determination that 
universities may engage in several activities that make them vulnerable 





cases from the Fifth and First Circuits since the Eleventh Circuit had not interpreted 
the term ‘‘operator’’ in the parent/subsidiary context. The district court noted that in 
Riverside Mkt. Dev. Corp. v. International Bldg. Prods., Inc., 931 F.2d 327 (5th Cir. 
1991) the Fifth Circuit defined ‘‘persons [as] operators under CERCLA when ‘they 
themselves actually participate in the wrongful conduct prohibited by the Act.’’’ 
Eppinger at 1546. Similarly, in United States v. Kayser-Roth Corp., Inc., 910 F.2d 24 
(1st Cir. 1990) the First Circuit stated that ‘‘‘[t]o be an operator requires more than 
merely complete ownership and the concomitant general authority or ability to control 
that comes with ownership. At a minimum it requires active involvement in the 
activities of the subsidiary.’’’ Eppinger at 1546-47. Finally, the district court reviewed 
United States v. Fleet Factors Corp., 901 F.2d 1550 (11th Cir. 1990) and predicted that 
the Eleventh Circuit would use a standard to impose operator liability on a parent 
corporation similar to that which it used when deciding the liability of a secured 
creditor. The district court quoted Fleet Factors as stating in dicta that ‘‘a creditor 
would not incur operator liability merely by having ‘a capacity to influence the 
corporation’s treatment of hazardous wastes.’’’ Eppinger at 1547. 

75. Eppinger at 1549. 

76. Bernuth, 996 F.2d at 1111. 
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to CERCLA liability. The most obvious is the operation of large science 
laboratories and/or hospitals. Another is the management of support 
facilities, such as water treatment and sewage plants, printing com- 
panies and infirmaries, which enable the university to be self-suffi- 
cient. A third is the acceptance of alumni bequests giving the institution 
an active ownership interest in a generator of hazardous waste. 

The goal of a college or university should be to control and reduce 
the amount of hazardous waste that it produces. This will, of course, 
be easier for universities that do not run the kind of large-scale, 
sophisticated operations that threaten more significant environmental 
contamination. 

Where generation of hazardous waste is a necessary consequence of 
a university’s activities, procedures must be implemented to (1) prop- 
erly staff those activities to minimize the risk of release, (2) monitor 
and report regularly on levels of waste production, (3) safely treat or 
store hazardous waste or arrange for its treatment, (4) audit sites and 
procedures if third parties are contracted to dispose of waste, to ensure 
that disposal is proper, (5) communicate with the local community as 
to the safeguards in place and the benefits derived from continued 
involvement in the waste-generating activities, (6) fund a contingency 
account to cover potential future liability for clean-up, and (7) estab- 
lish standards for accepting gifts to the university. 


A. Reporting Requirements 


Any university currently handling hazardous materials or planning 
to handle them in the near future should prepare a report analogous 
to the Environmental Impact Reports prepared for the EPA. This report 
should encompass a comprehensive assessment of the status of current 
activities generating toxic waste, a strategic plan for the addition of 
future activities, the method of measurement to be used in monitoring 
the output of all hazardous substances, the treatment or storage pro- 
cedures to be implemented if those activities are to be conducted on 
campus, the audit parameters to be applied to outside treatment 
facilities, waste minimization goals, an analysis of the repercussions 
of release of the types of hazardous materials which the university 
handles or will handle, and a contingency reaction plan in the event 
of a release. 

Internal and external reporting will be of key importance to the 
university. Alcan demonstrated that one way to avoid open-ended 
liability under CERCLA is for a PRP to prove that the contamination 
that it generated is divisible from other contamination at the site. 
Unless the institution handles a relatively rare hazardous substance 
which can be easily isolated, reporting may be the only way that a 
university PRP can prove that the contamination that it caused is 
divisible. When CERCLA was drafted, ‘‘Congress faced the unenviable 
choice of enacting a legislative scheme that would be somewhat unfair 
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to generators of hazardous substances or one that would unfairly 
burden the taxpaying public.’’”’ If there is any doubt, more liability 
rather than less will be imposed on a PRP. Liability is ‘‘joint and 
several unless the defendant demonstrates that the harm is divisible.’’”® 
Regular and detailed reporting of all waste production and tracking 
of waste sent for off-site treatment can assist in proving divisibility. 
These reports should identify all EPA-designated hazardous substances 
which are produced by the university, the reportable quantity level 
as defined by the EPA, the university’s target maintenance level and 
actual production levels measured on a frequent periodic basis. 


B. Selecting the Method of Waste Treatment 


If treatment and storage are performed by university personnel, 
procedures should be periodically reassessed and a recommendation 
for change or continuation published. The greater concern is to con- 
firm and document that waste entrusted to third-party treatment fa- 
cilities is treated and disposed properly. Otherwise, since CERCLA 
liability is strict, if the site later requires clean-up, contribution will 
be sought from all parties associated with the contamination. In fact, 
universities should insist on indemnity clauses in their service con- 
tracts to protect them against such liability and require proof of 
insurance and financial stability from the handler. 

In selecting an independent treatment facility to process hazardous 
waste, the university should choose not only the handler, but the site 
at and method by which its waste will be treated. Among the criteria 
which the institution should consider are proof of pollution liability 
insurance, compliance record of all prior required inspections, inde- 
pendent feedback from the responsible inspectors, number and type 
of past liability problems, employee training and protection proce- 
dures, type of equipment used, the amount of hazardous residue 
resulting from the process employed,” and overall cleanliness of the 
facility. The university should regularly audit the treatment site and 
require that it be notified if the facility is fined for violations. 


C. Staffing 


Effective reporting and disposal require proper staffing. Determining 
the appropriate personnel level depends on the size of the university 
and the extent of its hazardous activities. An executive officer should 
be responsible for compiling reported information and for compliance 
with statutory regulations as well as internal requirements. This may 
be the Vice President of either Research, Business Affairs or Student 





77. Alcan, 990 F.2d at 716. 

78. Alcan, 755 F. Supp. at 535. 

79. The existence of hazardous residue is a much greater problem with landfills, 
for example, than incineration or fuel recovery. 








1994] LIABILITY UNDER CERCLA 499 


Affairs at larger universities or the President at smaller institutions. 
General Counsel should interface with the executive officer and the 
Risk Management department on legal issues such as contract clauses 
and liability problems. 

A number of people may report to the ‘‘compliance officer,’’ in- 
cluding the department head of the area engaging in the hazardous 
activity, who should be responsible for implementing the university’s 
environmental safeguards, and the Risk Manager, Physical Plant Man- 
ager or Environmental Officer. The Risk Management department 
should be charged with monitoring actual compliance with safeguards, 
studying safer alternative methods of compliance, approving research 
projects which utilize hazardous substances, checking the packaging 
of all waste sent for off-site treatment, training faculty, and apprising 
interested personnel of new regulations. The number of dedicated 
employees in each area will again depend on the scope of the univ- 
ersity’s activities. For a university engaged in particularly risky activ- 
ities, the establishment of a separate subsidiary in order to isolate the 
institution’s environmental risk may be an appropriate and advisable 
alternative. 


D. Contingency Fund 


The preparation of an assessment plan, the design of a reporting 
format and the determination of proper staffing levels should lead to 
a realistic estimate of the risk that the institution may bear for envi- 
ronmental clean-up. Even if that probability is small, universities 
should establish a reserve fund to cover the expense of clean-up 
liability, to which annual allocations are made. Recognizing and 
addressing financial considerations in advance will help ease later 
burdens, especially if, as in Transtech, those burdens exceed expec- 
tations. 


E. Public Relations 


Communication by a university of its efforts to manage environ- 
mental exposure is a lesser, but still important, concern. Since uni- 
versities typically depend heavily on alumni and community donations, 
educating the community about the university’s environmental aware- 
ness and commitment may be important to attract and retain local 
funding and support and to expand those areas of the university 
engaging in hazardous activities. 

The experience of the University of California at San Francisco 
exemplifies the need for a university to respond to community con- 
cerns in addition to governmental regulation. For financial and logis- 
tical reasons UCSF considered a proposal to store university generated 
hazardous waste near residential neighborhoods in the city of San 
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Francisco instead of hiring a private contractor.*° Although university 
officials insisted that the waste was safe when properly stored, op- 
position was great in the surrounding neighborhoods ‘‘where [the] 
hint of the presence of hazardous materials ha[d] ignited opposition 
to UCSF’s search for more research space ... .’’*’ University officials 
reportedly recognized ‘‘that any proposal to store hazardous materials 
in a residential neighborhood, however safely they may be stored, 
could hurt UC’s efforts to expand its facilities in San Francisco’’ and 
were concerned that ‘‘vital research on campus m{ight] be curtailed.’’®? 
While it would be simplistic to allege that communication alone would 
eliminate opposition to a university’s hazardous activities, such an 
ongoing dialogue can alleviate community concern and reduce the 
obstacles faced by the university in managing the operation and 
expansion of these types of facilities. 


F. Gift Acceptance Policy 


A final step in the environmental action plan is for the university 
to establish standards for accepting gifts. Each must determine the 
level of risk and the type of gifts that it is willing to assume. The 
university may, for example, adopt a policy of accepting no gifts of 
corporate stock or of accepting only the stock of companies not 
involved in hazardous activities. The institution may also set limita- 


tions on the types of ‘‘in kind’’ gifts that faculty are permitted to 
accept. The university should also establish audit procedures for 
evaluating real property being donated to the institution or considered 
for acquisition. 

Most important is that the university must not involve itself in the 
day-to-day operations of any entity that it comes to own, other than 
those related to running the university. Management participation is 
an important factor in imposing CERCLA liability on an owner. In 
deciding whether to accept the gift of stock, the university should 
similarly consider whether a director or officer of the entity is also a 
university official and perhaps decline if this mutuality exists. 


V. CONCLUSION 


The standard for colleges and universities under CERCLA does not 
differ from that of any other PRP. As courts hear more cases which 





80. Louis Freedberg, UCSF Considers Storing Waste in Mission District Dump 
Closures, Fiscal Woes Limit the Options, S.F. CHRon., April 1, 1993, at A1. UCSF’s 
problems resulted principally from the closure of the Nevada dump to which it had 
previously sent its waste and the reported lack of an alternative site located closer 
than South Carolina. 

81. Id. (emphasis added). UCSF used radioactive material in ‘‘hundreds of research 
projects, including AIDS research and studies of genetic diseases’’ and in routine 
medical procedures. 

82. Id. (emphasis added). 
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significantly involve university defendants, there is no reason for the 
outcome to change based on that status alone. The more likely issue 
in the future will be whether a university defendant, like any PRP, 
can prove that the contamination that it caused is divisible from that 
of other PRPs at a particular site, thereby isolating and controlling its 
liability. 

A university may be tempted to conclude that it need not bother to 
take the recommended preventive steps, since any environmental 
liability would probably be very small. However, the sizable cost of 
settling a recovery or contribution action must be weighed. A clean- 
up claim of only a couple of hundred dollars could cost a university 
thousands of dollars in legal fees and hours of administration. These 
costs can be so comparatively great as to justify the university’s 
attempt to control its output of hazardous waste, even though that 
output is minimal. 


Mary Jo C. NAPLEsS* 





* B.S., John Carroll University, 1980; M.I.B.S., University of South Carolina, 
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